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represantations made about it. In thosa circumstances, s 18(2) obliges the licensing authority to grant tha licence and it
can only impose conditions which are consistent with the operating schedule submittad by the Applicant. Mr Pickup
says that such a light touch is made possible, as the Guidance itself says, by providing a review mechanism undar the
Act by which to deal with concems relating to the licensing objectives which arise following the grant of a ficence in
respect of individual premises, He invites attention also to the existence of other pravisions outside the ambit of the Act
which provide remedies for noise, for exampie the issue of a noise abatement nolice or the closure of noisy premises
under the Anli-Social Behaviour Act 2003, The Guidance makes clear that the existence of other legisiative provisions
is relavant and may, in some cases, obviate the nzad for any further conditions to be imposad on a licence. Paragraph
7.1B from the section of the Guidance daaling with attaching conditions to licences is an illustration of this approach:

7.1B It s parfeclly passib'e that In cerlain cases, because he lest is one of nacessity, whera there are ather legis'ative provisions
which are ratavant and must be observed by the Applicant, no additional conditions at a'l are nesded o promota the hcensing

objectivas.®

[43] The Guidance includes a section dealing with hours of trading which the Claimant submits further exemplifies the
philosophy of the Act. It begins with para 6.1 which reads "This Chapler provides guidance on good practice in respect
of any condition imposed on a premises licence or club premises certificale in respect of hours of trading or supply.”

{44] It continues:

“6 5 Tha Government strongly believas thal fixed and artiicially early clasing tumes pramols, in the case of the sala or supply of
a'cohol for consumption on tha premises, rapid binge drinking close lo closing times, and are a key cause of disorder and

d sturbance when larpe numbers of customers are required (o leave pramises simullaneously This creales excessiva pressures at
placas where fast food Is sa'd or public ar privale transport is provided This in tumn produces (riction and gives rise to disordar and
peaks of nase and other nurisance behav our. It is therefore important that Ecensing authoribes recognise these prabiams whan
addrassing 1ssues such as the hours al which premisas shoufd be used lo earry on the pravision of licensable aclvitias (o the

public

G 6 The a m through the promolion of [he heensing objectives should be to reduce the polential for concentrations and achieve a
slower dispersa) of people from Jicensed premises through longer opening tmes Arbitrary restricions that would undermine the
principle of flexb:ly should Iherefore ba avoided Wa will monar the impact of the 2003 Act on crime and disorder and the other
licansing objectives W necessary In the light of these findings. we wil introduce further legisiation with the consent of Parliament to
strangthan of aiter any provisions *

[45] The Claimanl submits that in imposing shorter hours tnan it requasted for the supply of alconol and for
entertainment, the magistrates want bayond that which was necessary for these premises and failed to take into
account thal, as the Guidance explains, longer opening times would in fact reduce the potential for problems arising
from hcensad pramises whareas curiailing operations could run countar to the licensing objectives.

(46} The magistrates' Reasons record their acceptance that there had been no raported complaint in regard to public
nuisance and that the extended hours had cperated without any incidents. The magistrates also record in the
Reasons, as | have already said, that they had attached lite or no weight to the statements from witnesses of the
Appellant, Nothing is said about difficultias mentioned in evidence by the wilnasses. As it was clearly incumbent on the
magistrates at least to advert in broad terms to those matters thal they ook inta account, itis fair lo conclude in tha
circumstances that they proceaded upon the basis that there was no reliable evidence of actual problems linked 1o the
premisas zither under the old licenca or under the new revisad licence. This was in line with the oral avidance of Police
Sergeant Yanya (as recorded in tha rather truncaled notas of the legal advisor):

*1 reported nadent for tha sita. No other incidents or complaints have been recewved Therz are none in my fitz Tnera ara no
incidants we can directiy dns 1o tha Saughal Holel since prev.ous:y open Thers hava bean incidenis loca 'y but not linked to thesa

premises *

[47] To judge by the Reasons therefore, what led the magistrates to imposa restricted hours of operation was their
farecast as to what would oceur In the future in association with tha pramises, notwithstanding the absence of rzliable
evidence of past problems. The First Interesled Parly observes that the mianager of the premises had given evidence
that he intended in the summer to "maka hay while the sun shines” and submits, comrectly in my view, that the
magistrates were entitled to take this apparent change of emphasis into account. However, Mr Flood further submits
that the evidence of what had happenad In the winter months was therefore of "little evidantial value” in detarmining
what was fiksly to nappen in the future and | cannot wholly agrze with him about this. Undoubtedly the fact that the
Claimant int2nded in fiture to maka more use of the extznded hours reduced the value of the pramisas’ past record as
a gredictor of te future but it could nat, ir my view, be comglataly discarded by the magisiratas. They stll had to tac=

E 7]



into account tha! tnere had bean extanded hours for sorme months without apparent problems.

[48] it is plain that the magistrates’ particular concern was "migration” rathar than problems generated by those coming
directly to the premises for their evening out. Under the heading *The Four Licensing Objectives", they say that they
accept that there have been no formal or recorded complaints against the premises "but fee! that because of the
cancept of migration that public nulsance and crime and disorder would be an Inevitable consequence of leaving the
nours as granted by the Local Authority”, Under the haading "Migration/Zoning" they begin:

“Tre SaLghati Hotel due o its location and the fact that a number of license pramisas in the surrounding area have reduced hours
to tnat of the Saughati Holel we baieva that as a consequence of this wou'd be that customers would fmigrata from thase pramises
te the Saugha!l Hete!. [sic|”

and end:

"W2 apprac ate that tna extandad Fours nave bean In operation ‘or severa’ months withou! any incidents but have takan into
co~s-cetator th 5 was durrg the YWinlar months ang inev'tab’a nambers wi | Incraasa in the Sumrmar causing nuisance’crmina ity °

{49] They re terate thair concem under the heading "Nuisance (Existing/Anticipated)” saying that they “feel that public
nuisance will be inavitable".

{50} The Claimant complains that the magislrates' treatment of the issue of "migration” was fundamentally flawed on a
number of grounds,

[51] Firstly, 1t submils that there was no evidence on which the magistrates could find that customers would coma lo
the premises when other premises in the vicinity closed or cause trouble and their concerns were no more than
inappropriate speculation. The Claimant's position was that there was no evidence of migration {o their premises,
There were no recorded compfaints of any kind about the premises let alone specifically about migration. Ms Lesley
Spencer wha livas opposite hs premises and is the Secretary of the Saughall Massia Consarvation Saciely gave
evidence of her fear that customers would migrate but said that she did nat think there had been any migration.

{52] Apant from tneir own local knowiedge, the only matarial on which the magistrates could possibly have formed their
views about migration was what Police Sergeant Yehya said in evidence. According to the legal advisor's notes, whilst
being cross-examined by Mr Kirwan, the sergeant gave evidence aboul the other licensed premises operating in the
vicinity (which | have seen marked on a local map and which were within walking distance of the pramises) and their

closing hours and said that thare were three assaults aach week at one of the pramises. The legal advisor records that
he also said:

“We have staggerad closing. This cou.d causa prob'ems it has the polentia’ to cause dificultles in the araa | have a list of
cans-ceralors but none wou'd rank as high as crime, not even noise Mo compiaints have baen made to me evan ragarding noise

One corcer was dispersal. We gave paop'e one hour to disperse and therefore reduced from 2 00am lo 1.00am 1.002m ciosing

at 2 280 peoo'e 'eaving premises. Other premisas subjec: io high tevels of crime migration not an issue " (my itaics)

(53] | appreciate that this evidence acknowledgad thal staggered closing could cause problemns but, had migration
been a significant issue as opposed to a mere possibility. one can, | think, assume that the police would have made
reprasantalions on trat scare, particularly given that they had plainly considered tha impact of trading hours specifically
and had initially objected lo the even longer hours originally propasad by the Claimant. It is notaworthy that even when
they were in opposition to the plans, it was never on the basis of migratian of disruptive characters from other licensed
premises and always simply on the basis of late noise from ordinary customers of the premises dispersing. The

absence of police objections before either the licensing authority or the Magistrates’ Court sesms to have surprised the
magistrates who said so in thelr Reasons, commanting "We were su

rprised that the Police originally abjected to the
application but withdraw that objection aftar a slight variation of the t

erms.” In so saying, they convey, in my view, not
only their surprise about the Police approach but also their disagreement with it.

[54] It was not open io the magistrates, in my view, to elevate what Sargeant Yehya sald in the witness box to
evidence that a problam with migration could reasonably be expected, nor da they say anything in their reasons which
suggests that they did raly cn his avidence in this way. The only concems about migration were therefore the
magistratas’ own with perhaps some fears exprassad by lacal residents though rot on the basis of firm historical
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exarnples of migralion o the premisas.

{55) ltis clear from the Guidance that drawing on local knowledge, at least the local knowledgs of local licensing
authorities, is an important feature of the Act's approach. There can be little doubt that local magistrates are also
entitied to take inlo account their own knowledge but, in my judgment, they must measura their own views agalnst the
gvidence presented to them. in some cases, the evidence will require Them to adiust their own impression. This i5

riy Tikely to be so where il is given by a rasponsible authority such as the police. They must also scrutinise
ir own anxietiss aboul'matiers such as nolse and olher s of public nuisance particularly carefully if the
responsible authorities ralse no objections on these grounds, These magistrates did recognise the absance of police
objections which caused them surprise and they chose to differ from the police in reliance on their own views. The
Claimant submits that in so doing they departed into the realms of impermissible spaculation not only in concluding
that there would be migration but also in concluding that in this case it would generate nuisance and disorder. The First
Interested Party is correct in submitting that the Guidance accepts a link batween migration and a potential breach of

the licensing objechves but il is also clear from the Guidance that each case must be decided on its Individual facts so
the magistrates could not simply assume that if people came from other premises, there would be trouble.

[56] The Claimant complains that the magistrates' trealment of the migration issue also flies in the face of the
Guidance because firsily it was an improper attempt to implement zoning and s=condly it ignored the general principle
of longer opening hours,

[57] Zoning is the selting of fixed trading hours within a designated area so that all the pubs in a given area have
similar trading hours. The problam created by It, as demonstrated by experience in Scolland, is that people mave
across zoning boundarias in search of pubs opening {ater and that causes disorder and disturbance. The Guidance

says, at para 6.8:

*The licensing authority should consider restricling the hours of trading oniy where this is necessary because of tha poientla;
wmpact on the promation of the hcensing ebjoctives from fixed and arifciatly-early closing limes *

It stresses Lhat above all, icensing authorilies should not fix predetermined closing times for particular areas.

[58] | am not convinced that the magistrates’ limiting of the Claimant's operalional hours can properly be described as
implementing zoning which, in my view, is a lerm that is more appropriate to dascribs a genaral policy imposed by a
hcensing authority for a definad area than an individual decision of this type, albeit made with refarence to the opening
hours of other premises in tha vicinity and having the effect of imposing the same hours as those premises.

(58] Whal hias mora weighl, however, is the Claimant's submission that tha magistrates failed to give propar weight lo
tha gensral prnciple of latar opening hours and to the intention that the approach to licensing under the Act would be
lo grant the hours sought for the premisas unless it was necessary to modify them in pursuit of the licensing objectives.
The Reasons include a heading "Flexibllity" under which the magistrates say simply "We have considered the concept
of Flexibility.” In so saying, they may be referring to the sor of flexibility to which reference is made, for example, in
para 6.5 of the Guidance (see above) but their shorthand does not enable ong to know to what conclusions their
consideration of the concept led tham in this casa nor whether they had reliably in mind that the starting point should
be that imitations should not be imposed upon th= ficerce sought uniess nacessary to promote thz licensing objectivas
rather than that tha hcensing authority or the court should form its own view of what was necessary for the premisas

and only grant that.

[60] The Claimant was seaking to have the freedom to open later on certain occasions when the lrade justified it or, as
tha magistrates put it, "the application for extended hours was to allow flexibility lo open later on certain occasions”. As
the First Intarested Party would submit, the magisirates may have inferred from Mr Miller's comment about making hay
that the pramisas would offen be opan {ale rather than this happening only infrequently in accordance with the picture
presented to the licensing authority. If this was their inference, however, it is odd that they considered that the Claimant
could deal with the position by applying for a tempaorary cerificate because this would have allowed the premises lo
open later on only a limited number of occasions. They make no express finding in their Reasons as to the frequency
on which they considerad the Claimant intended to keep the pramises open lats. This was materal not oniy to the
degree of disturbance that might be causad generally by late opening but also specificaliy to the issue of whether there
would be migration. it would seem unlikely that customers from nearby pubs would bothar to walk or even driva to tha
Saugnall Hotal in search of another drink at the end of thair evenings unless the Saughall Hotzl was open lat2
su¥iciarty fraquently o l2ad them o a reascnable sxpectation that thair journay wauld be worthwhile.



i61} Ine magistrates’ comment about tha temporary certificate also s2ems to me to be an exampla of a failura
to adopt the lighter approach that the Act dictated and to allow fexibili
the licensing objectives required otherwise, Tem
achieving flexibility, not responsive la tha da
and not in line with the philosophy of the Acl

by them
ty to those operating licensed premises unless
porary certificates would be a cumbersome and restricted means of

y to day fluctuations in business, only available a limited number of times,

[62] There is no consideration in the magisirates' decision of whether the imposition of conditions to control noise or
other nuisance (which were going to be imposed) would be sufficient to pramote the licensing objectives withaut
reducing the operating hours of the premises, Given that the Act dictates that only such steps as are necessary should
ba taken with regard to the variation of the terms of operation sought, such consideration was required.

MY OVERALL CONCLUSIONS

[63] It would be wrong, in my judgment, lo say that the magistrates failad lo take account of the licensing objectives, At
the outsat of their Reasons, they correctly identify those which are relzvant. Similarly, as the First Interested Party
submits, whilst they did nol arficulate that the curtallment of the heurs sought was "necessary” to promote those
objectives, it is implied in their decision that they did take this view and it can also be inferred from their comment that
because of the concept of migration, public nuisance and crime and disorder would be "an inevitable consequence" of
leaving th2 hours as granted by the Lacal Authority. However, in my view their approach to what was "necassary” was
coloured by a falfure to take proper account of the changed approach to licensing introduced by the Act. Had they had
proper regard to the Act and the Guidance, they would have approached the matter with a greater refuctance to
impase regulation and would have fooked for real evidence that it was required in the clrcumstances of the case. Their
conciusion that it was so required on the basis of a risk of migration from other premises in the vicinily was not one to
which a properly directad bench could have come, The fact that the police did not oppose the hours sought on this
basis should have we.ghed very heavily with them wheraas, in fact, they appear to have dismissed the palice view
because it did not agree with their own. They should also have considered specifically the question of precisely how
frequantly the premises would be likely to be open late and made findings about it. They would then have been abls to
compare this to the winter opening pattern in relation to which thay accepted there had been no complaints and draw
proper conclusions as to the extent lo which the summer months would be likely to differ from the winter picture.

Having formed a clear view of how frequently late opening could be anticipated, they would also have been able lo
draw more reliable conclusions about the willingness of customers from further afield to migrate to Saughall Massie.
They proceedad without proper evidence and gave their own views excessive weight and their resulting decision
limited the hours of operation of the premisss

without it having been established that it was necessary to do so to
promote lhe licensing objectives. In ali the circumstances, their decision was uniawful and it must be quashed.

{64] 1 have sad little so far about what appears in the magisirates' response for the judicial review proceedings. The
various documents comprising the response did nothing to allay my concerns about the magistrates' decision. Indeed
quite a lot of what was said reinforced my view that the magistrates had targely ignored the evidence and imposed
their own views, They refer in their response to incidents about which the residents had given avidence and to the
rasidents not having complained formally for various reasons, for example because it was Chrislmas or because thare
was thaughl to be no paint, If the magistrates considered these matiers to be relevant, it was incumbent on them to
say so clearly in their reasons wheraas they there recorded their acceplance that there had been no formal or recorded
comglaints, that the extended hours had been in operalion for several months without incidents and that they had
altached hitile or no weight to the statements of tha witnesses of the Appellant. Thay also refer extensively in thelr
response to tneir thoughts on migration, including that people may come from further afield than lhe pubs in the vicinity
in cars. Particularly concerning is that they refer repeatedly to a perceived issue aver police resources which is not
sometning tnat, as fa- as | can see, had been raisad by Sergeant Yehya or explored with him in evidence. Mr Beere
says in his statemant for example, *. . . there is also the guestion of Palice resources and their ability to effectively
colice this araa espacially at weakends with alrzady stretchad resources being deployad in Hoylake,"

. [63} Raference is made in the response documents to tha court feelin
contradicted the acceptable activities of a family pub and that the Sa
in the centre aof town®. For the court to lake matters such as this into account saems to me to be an interfarence with
the commercial freedom of the pramises of a type that was not permissible undsr the Act unless it was necessary to
promote the licensing objectives. | appreciate that the magistrates’ response seems to suggest that they fearad that a
diferant type of cuslomer was being courtad or would invile themselves once it got too late for families but this does
not seem to have been founded on anything that was given in evidence so was really not much more than speculation,

g that the Brewery's proposed opening hours
ughall Hotal is "a village pub and not a night spot

[68]) Mr Beere's statament ends with a referance o the Brewery wanting to make hay while the sun shinas, of which he
says. *| believe that this statement was indicative of the Brawery's attitude to local residents and to the genaral

management of the premises.” Given that problams with or in the vicinity of the premises had been almost non-existent
and that the magistrates had not seen fit to make referance in their Raasons to any difficulties caused by the Hotel, itis
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hard to sae how this beliaf could ba justifiad but it doas perhaps exemplify tha approach of tha magistrates.

[67] 1 have considerad quita separately the argument as to whathar the hours of opening can be regulated as part of
the licensing of premises as opposed to the hours during which licensable activities take place, It was suggested
during argumant thal there was no power lo regulate the time by which people must leava the premises. | cannot agree
with this. Cleary keeping premisss open {as opposed to providing entertainmant or supplying alcohal there) is not a
licensable aclivity as such. Howavar, the operating schadule which mus! be supplied with an application for 8 premisas
licence must include a statement of the matiers set out in 5 17(4) and these includa nol only the times when it is
proposed that tha licensable activities are to take place but also "any other times during which itis proposed that the
premises are lo be opan to the public™. On a new grant of a premises licence, where there are no reprasentations the
licensing autharity has to grant the application subject only to such conditions as are consistent with the operating
schedule. | see no reason why, if it is necessary to promete the licensing objectives, these conditions should not
include a provision requiring the premises to be shut by the time that is specified in the operating schedule. 1f
representations are made and the licensing autharity ultimately grants the application, it can depart from the terms set
out in the operating schedule when imposing conditions in so far as this is necessary for the promotion of the ficensing
objectives. It must follow that it can impose an earlier time for the premises to be locked up than the Applicant wished
and specified in its operating schedule, It is important to keep in mind in this regard that the role of the licensing
authority and, if there s an appeal, the court, has two dimensions: the fundamental lask is to license activities which
require a licence and the associated task s lo consider what, if any, conditions are imposad on the Applicant to ensure
the promation of the licensing objectives. A requirement that the premises close at a particular time seems to me to be
a condition just Iike any other, such as keeping doors and windows closed to prevent noise, | see no reason why a
candition of closing up the premises at a particular time should not therefore be imposed where controlling the hours of
the licensable activities on the premises (and such other conditions as may be imposed) is not sufficient to promote the
kcensing objeclives.

THE COSTS ARGUMENT

{66] In the light of my conclusion that the magisirates’ decision is unlawful and therefore musl be quashed, it is not
appropriate for me lo consider the arguments in relation to their costs order further. The Appellants had given an
underlaking to the Licensing Authority that they would not seek costs against the Licensing Authorily and thay sought
the entirety of their costs of the appeal from the Claimant. The magistrates granted that order and the Claimant
submits that that was not an order that was open to them. Whatever the merits of that argument, the magistrates’ order
in relation to costs cannot now stand. The basic foundation for the order for costs was that the appeal had succeaded
and the Ciaimant had lost. Thal position has now been overturned and the costs order must go along with the
magistrates' main dacision, The magistrat2s wou!d have had no reason to grant costs against the Claimant if tha
appeal had been dismissed.

Appeal dismissed,

- - - wa A WA Al sk s



£ UL LIVUUIMISING Q. Al BHYISIL OIHGIN TTENSCAPES {199/-2008)

Daniel Thwaites plc v Wirral Borough Magistrates' Court

Licensing - Licence - Application for licence - Guidance
Isgislation - Licensing authority granting licence - Local
imposing reslrictions - Whether restrictions necessa
having proper regard to guidance - Whether dacisio

{2008) EWHC 838 (Admin)

objectors appealing to magistrates’ court - Magistrates' court
1y to promote licensing objsctive - Whether magistrates' court
n of magistrates’ court lawful - Licansing Act 2003, s 4

C0O/5533:2006. (Transcript: Wordwave Internationa! Ltd (A Merrilt Communications Company))

QUEEN'S BENCH DIVISION (ADMINISTRATIVE COURT)
BLACK J

10 MARCH, 6 MAY 2008
6 MAY 2008

This is a signed judgment handed down by the judge
pursuant to Practice Direction 6.1 to Pt 39 of the Civil P
Practce Nole dated 9 July 1980, [1990] 2 All ER 1024,

D MW Pickup for the Claimant

The Defendant did not appear and was not represantad
D Flood for the First Interestad Parly

¥ Copeland for the Second Intarested Party

Naphens plc, Kirwans, Wirrai MBC

BLACK J:

(1] This is an application by Danie! Thwaites pic ("the Claimant”) for judicial reviaw of a licensing decision mada by the
Wirral Mag sirates’ Court ("the Magistrates' Court") on 5 April 20086 and that court's decision on 21 April 2006

concerning the costs of the proceedings. The Claimant seeks an ordar quashing both decisions. Permission to apply
for judicial review was granted by Pitchfard Jon 2 Novembar 2006,

THE FACTUAL BACKGROUND

[2] The Claimant owns the Saughall Hotel in Saughall Massie, Wirral whi
prarmses”). it originally held & licence under the Licensing Act 1964, in J
Licensing Sub-Committee of the Metropolitan Borough of Wirral ("the lic
converted o a premises licence under the Licensing Act 2003 and for

ch it operales as licensad premises (“tha

une 2005, it commenced an application to the
ansing authority”) for the existing licence to be
the licence to be varied simultaneously.

(3] in essance. the Claimant was saskin
under the original licence. The police d
oroposed. The Claimant agreed to res
licensing authority was asked to grant
midnight on all nights excegpt Friday a

g to conduct business at the premises for longer hours than were permitted
id not support the extension of the hours to the extent that the Claimant initially
trict the hours to those that were acceptable to the police. Accordingly, the

a licence that would permit music and dancing to 11pm and alcohol sales until
nd Saturday and, on Friday and Saturday nights, music and dancing to midnight

neo Larwen exsress corvukl'egayrasu'ts/skarad, entexitl rks :'o?utiIir;Lmknsspatd!=l:art_DusplayCarRendem&arsKey=23_T26221 348027400

Issued by Secralary of State as to discharge of functions undsr

, with a direction that no further record or transcript need be made
rocedure Rulas (formerly RSC Ord 58, r (1){f), Ord 68, r 1). See
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and alcohol sales until 1pm, with the doors closing onz hour after tha last alcohol sale every night.

{4] The police withdrew their reprasentations against the modified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005. No representations were made by the Wirral Environmental
Hsalth Services either. However, there was opposition to the proposals at the hearing from the Saughall Massle
Conservation Society (“the First Intarested Party") and other Saughall Massie rasidents.

[5] The Claimant lold the licensing authority at the hearing that the hours of operation at the premises would not vary
significantly from the existing hours of operation and that the application for extended hours was to allow flexibility to
open later “on special occasions” This was a matter of which the licensing authority took note as is recorded in the
minutes of thelr determination.

(6] The licence was granted in the modified terms requested together with an additional hour for licensable activities
and an extra 30 minutes far the hours the premises were to be open to the public over Christmas and at the major
bank holidays. Special arrangements were also permitted for New Year's Eva. The licensing authority removed certain
conditions thal had been imposed on the old licence {requiring all alcohol to be consumed within 20 minutes of the last
alcohol sale and banning children under 14 from the bar) and imposed other conditions which were obviously aimed at
contraling noise, namely that the area outside must be cieared by 11pm, thal the premises must promote the use of
taxi lirms which use a call-back system, that all doors and windows must be kept closed when reguiated enterlainment
was provided and thal prominent nolices should be placed on the premises requiring customers to leave quistly.

(7] The Saughall Massie Conservalion Sociely and “others” appealed against the licensing decision to the Magistrates'
Court on the ground that tha licensing authority's decision “was not made with a view to promotion of and in
accordance wilh the licensing objectives pursuant to s 4, PL 2 of he Licensing Act 2003".

{B] The appeal occupied th2 Magistrales’ Court from 3 - 5 April 2006. The Respondents 1o the appeal were the
hcensing authonty and the Claimant which both defended the licensing authority's decision. Witnesses were called
including Saughall Massie residents, Police Sergeant Yehya who dealt with the stance of the Merseyside police, and
Mr Miller, the manager of the premises.

[9] The justices granted the appeal. Their Reasons run to three pagas of typascript, on2 page of which is entirely taken
up with setting out tha naw hours of oparation they imposed, Thase permitled entertainment until 11pm and alcohol
saies until 11.30pm on ali nights except Friday and Saturday when entertainment would be permilizd until 11.30pm
and alcohol sales until midnight. The premises could remain open to tha public until midnight on all nights excepl
Fnday and Saturday when thay could close at 1am. Similar provisions were imposed to those imposad by the licensing
authonty 1n relation to later opening at Christmas and major bank holidays and the provisions relating to New Year's
Eve and the condittons of the licence remained unalterad.

{10] The new licence had come into effect on 24 November 2005 so the new arrangements had bean running for
saveral months by the time of the haaring before the Magistrates’ Court. There had baen no formal or recorded
complaints agains! the premisas under the old or the new regime as the justices acknowledged in their Reasons. The
residents who gave evidsnce were feariul of problems if the extended hours wera allowed in the summer. The
Chairman of the Conservalion Society, who gave oral evidence, spoke of pecple urinating in the gardens and a
problem with litier. It appears from tha statzment filed by the Chairman of Ihe Banch for these judicial review
proceedings that evidence was also given of intarference with machinary on nearby Diamond Farm. The justices’
Qeasons make NG referance at all to thase maltars. As to the stataments of the "Witnessas of tha Appellant”, they say
simply that they nave read and considered them but attached litle or no weight to tham.

{11] The justices and their legal advisor have filed a considerable amount of matarial in rasponse lo the judicial review
proceedings, in all 31 closely typed pages. These comprise their Response to tha Claim, stalements from Alistair
Beere (who was the chairman of the bench), Mary Woodhouse (another of the bench} and Stephen Pickstock (the
legal advisor), and what is said in the index to be a document by Mr Beere from which he prepared his staternent.
There was limited argument before ma as lo the status of these documents and the weight that | should giva to them. It
was not submitiad that ) shouid deciine to have any regard to them aithough | think it is fair to say that it was common
ground between the pariies, rightly in my viaw, that 1 should concentrate principally on the Reasons, itis established by
authorities such as R v Wastminster City Council ex parts Ermakov [1996] 2 All ER 302, 85 LGR 119, {1996] 2 FCR
208 that the court car admit svidance lo elucidata or, exceptionally, correct or acd to the reasans given by the decision
maxar at the tma of th2 dacision but that it should be vary cautous about daing so. The function of such eviderce
should generally be siucidation not fundamental aiteration, confirmation not coniradiction. In the circumstances, | hava
raad caraiully what the magistrates have provided but appreached its role in the judicial raview proceedirgs cautiousty
k.
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THE BROAD NATURE OF THE CLAIM IN RELATION TO THE LICENSING DECISION

[12] The Claimant argues that the Magistrates' Court decision is unlawful for a number of reasons. it is argued that the
decision was nol in line with the philosophy of the Licensing Act 2003 ("the Act”) and imposed restrictions on the
Clzimant's operalion which were not necessary to promote the licensing objectives set out in that Act, that it was based
on speculation rather than evidencs, that it took into account irrelevant considerations and failed to take inta account
proper considerations, and thal it was a decision to which no properly directed Magisirates’ Court could have come on
the evidance, |n so far as the court imposed condiions as to the time at which the premises must close, it is submitted

thatl this was not a maiter which can be regulated under the Act. It is furthar argued that the magistrates failed to give
adequate reasons for their decision.

THE LEGAL BACKGROUND

[13] The Licensing Act 2003 was intended to provide a "more efficient” "mare responsive” and "flexible” system of
f censing which did not interfere unnecessarily. It aimed to give business greater freedom and fiexibility o meet the

expectations of customers and to provide greater choice for consumers whilst protecting local residants from
d'sturbance and anti-social behaviour.

{14) Note 12 of tha explanatory nolas to the Act givas an indication of the approach lo be taken under the Act. It reads:

“12 I conirast 1o 198 existing iaw. the Act does not prascrbe tna days or the cpening hours whan alcono may ba sc'd by ratall fo+
corsJmpt on on or off pramises Nor dass it spacify when other t.censab e actvities may be carried on. Instaad, the App'icant for a
pramises | cance or a c ub premises cenificate wi be ab'e to choosa the days and the hours during which they wisi to be
autnorised 1o carry on Jdcensan'e astivites at the premises for which a ficange Is sought The licence will ba granted on those lerms
ur'ess followng tne maldng of representalions ta the licensing autharity the authorily cons'dars it n2cessary la rz,ect the
acaicaion or vary thosa tarms for the purpose of promol g thz fizens ng objectivas °

{15] Section 1 of Ine Ac! pravides:

'51(1) Far 1ne auroosaes of this Act the fo‘o'wing ara iceqsab o aslizties -
[a)tre sae by retasof a cang

{9) icLos;

(=) the prov s or of ragu'atae entartainment, and

a72 owavs on o' aa ngn: rafrastmant”

[16] To ca"ry on a | censable activity, a pramises licence grantzd undar Pt 3 of tha Act is ganerally requirad, s 2.
Apphcation for & oramisas licence must be made to the relevant licensing authority, s 17(1).

[17] By virtuz of 5 4, the licensing authority must carry out all its functions under the Act (including its functions in

ralation to datarmining an application for a premises licence or an application for a variation of a pramises licence) with
a view to promoting the "licensing objectives”, These ara sel outin s 4 as follows:

*54{2) 7ra icens rg okjactivas ar2 -
{21 a2 ar2venpor of erme ard dsoroer

{31 2uo-c safery
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{e) the pravention of public nuisance; and

(d) the protection of childran from harm.”

[1B] In carrying out its ficensing functions, by virtus of s 4(3) the licensing authority must also have regard to its
hcensing statement published under s 5 and any guidance issued by the Secretary of State under s 182.

(19] Section 182 obliges the Secretary of Stata to Issue guidance to licensing authoritiss on the discharge of their
functions under the Act. Guidance was Issued in July 2004 (“the Guidance"). It was updated in Juns 2007 but it is the
original guidance that is relevant In this case. In any event, none of the changes made are malerial to the issues | have

{o determinz.

{20} The Foreword says that lhe Guidance:.

's inlandad to aid licensing authovilies in carrying out their functions under the 2003 Act and to ensura the spread of best praclica
and greater consistancy of approach. This doas nol mean we ars intent on eroding local discretion On the conlrary, the legistation
s fundamentatly based on local decision-making informed by local knowledge and local people, Qur intznlion ig ta encourage and
mptove good oparaling practice, promote partnership and to drve out unjustified incansistencies and poor practice

[21] As the Guidance says in para 1.7, It does not replace the statutory provisions of the Acl or add to its scope.
Paragraph 2.3 says

“Among othar things, section 4 of the 2003 Act pro'ndes thatin carrying out its funcuions a licensing authority must have regard to
guidance issuad by the Secretary of Stale under section 182. The requirement is therefore binding on a!l ficensing authorities to
that extent. However, it is racegnised that the Guidance cannal anticipate every possible scenario or set of orcumslances that may
arize and so long as the Guidance has been properly and carelully undersiood and canstdered. licensing authoribes may dapan
from 1t if they have raason lo do so Whan doing so, licensing authorities will need to give full reasons for their actons Deparure
from the Gudanca cou'd give rise to an appeai of judicial rewew, and the raasans given wil then be a hay consideralion for the
couris wnen cansidering tha lawfuiness and merits of any dacision lakan*

[22] An application o the ficensing autharity for a premises licence must ba accompanied by an operating schedule in
the prescribad form including a staiamant of the matters set outin 5 17(4) which ara as foliows:

a) :he ralavant l.cansable activities.

\b) tra tmes durng which itis proposed that the ralevant licensable aclivities ava 1o take place
12 3ry Othar ymas curirg winicn it)s oroposed that tre pramisas ar2 Lo be acen Lo the puoic,
{3 wners Ine Aan' cant wishes the licence to hava eifact for a irritad pariod that period

{2) where the reievant licansabla activiies include the supply of alcohol, prescribed information In resoect of the individuai whom
the Appt cant wishas 1o have specified in the premises licence as the premises supervisor,

{f) wnarz the relavant licensable activities include the sunply of afcohol, whather the sunpiies ars proposed o be for consumption
an the przmisas or off the pramises. or both

(g1 tre s:2os whicr itis orooosad to taka 1o oromota the licensing objectives,

{=; such pther —aters as may be crascrbed *



[23] Section 18 deals with the datarmination of an application for a premises licence. Section 35 deals in very similar

tarms with the determination of an application to vary a premises licence. It wili be sufficient only lo set out here the
provisions of 5 18.

[24] Section 18(2) provides that, subject lo sub-s (3), the authority must grant the licence in accordance with the
application subject only to:

"(3) such cord tons as are cansistant with the oparating schedu's accompanying the apaication and
{2} any cordizons whick must undar sacton 18 20 or 21 ba mc'udad in the icence”
(25) Seclion 19 deals with premises kgences which authorise tha supply of alcaha!. Such licences must include certaln

conditions ensuring that every supply of alcohal is made or authorised by a person who halds a personal ficence and

that no supply of alcohol is made when there is no properly licensed designated premises supervisar, Sections 20 and
21 are not relavant o this claim.

[28) Seclion 18(3) providss that whare relevant representations are made, the authority has ceriain specified
obligations. In so far as is relavant to this appaal "relevant reprasentations” are defined in s 18(6) as follows:

‘(&) For tha purooses of this secton, ‘re'evant raprasantatons’ rreans reprasentations which -

(3} ar2 200112 ' ke affect of tha grant of tha pramises lizence on P2 bromotcn of the lcens ng objectives
(b} mae: the raqu tements of sub-sachaon {7)

cy.. "

{27] Sub-saction (7) provides:

") Tre reg.oremrants of Uhs subsaclon ars -

{2) tna: tr2 raoresantazons warz mada by ar riarasiad pany or resgors b e autrorisy witiin the period prascrived under saction
f7(3ne)

{2} 'rat tray rave et baar witndrawn ard

(z} - wre case of raprasariatons made by ar interasiec pary (4Fo s rotasd arasconsh autrory) thatthey ar2 rat intha
congr af re ~2lavant icersirg astherity frivo.ous or vexatious ™

(28] Where relevant representations ara made, the authority must hold a hearing to consider thern unless the authority
the Apglicant and each person who has made representations agrees that a hearing is unnecessary. By virtue of s
18(3)(b}, the authority must also "(b) having regard io the representations, take such of the steps mentionad in sub-
section (4) (if any) as it considers necessary for the promotion of tha licensing objectives.”

{29] Saction 18(4) provides:

“4) Tra steos are -

oo/ wwn essrexs cor sklega frasuts/snarediannexit. rks ca?ut iyL:rkDispaich=car:_DispiayCarRenderardarskKay=23_T25221 3450273
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{a) lo grar: a2 hcenca subject to -

(i) the conditions mantisned in sub-secton {2)(a) modified to such extent as the autharity cansiders necessary for the promaotion of
the llcens.ng objectives, and

{1) a1y condi-on which must undsr section 13, 20 or 21 be included in the licencs,
(b) 1o exclude from the scape of the ficence any of the licansable activities ta which the application relates,
{c) to refuse to specily a parson In tha icance as the pramises supervisor;

(d) to reject the apphcation,”

[30] Conditions are modified for the purposes of sub-s (4)(a)(i) if any of them is alterad or omitted or any naw condition
1s added.

(31] During the currency of a premisas licence, by virtue of s 51, an interested parly {broadly speaking, a local rasidant
or business) or a responsible authority (police, fire, environmental health elc) may apply to the relevant licensing
authority for a review of the licence on a ground which is relevant to one or more of the licensing objectives. By virtus
of 5 52. a hearing must be held to consider the application and any relevant representations and the authority must
take such steps from a specified list as it considers necessary for the promotion of the licensing objeclive. Tha sleps
range from madifying the canditions of the icence to suspending it or revoking it completely.

{32} The Act makes provision in Pt 5 for "permitted lemporary aclivity” which, loosely speaking, is a form of ad hoc
lcensing to cover licensable activies which are not covered by a more general licence. The system involves proper
notification of an event lo the licensing authorily and the paolice. Provided the applicable number of temporary event
notices has not bean exceeded and the police do not inlervene, the evant is autematically permitted. Temporary evant
notices can only be given in respact of any paricular premises 12 times in a calendar year and lhe period for which
each event lasls mus! not exceesd 96 hours.

(33] Section 181 provides for appeals to be made against decisions of the licensing authority to a Magistrates' Court
which 1s. of course, how the decisions in relation to which judicial review is sought in this casa came lo be made.

THE DETAIL OF THE CLAIM

{34] The Claimant submits that in making its decision to allow the appeal in relation to the premises licence, the
Magistratas’ Court fatfzd in & number of respacts lo laks account of the changes that the new licensing regime has
made and failed to adopt the approach raquirad by tha Act, ILis furthar submitted thet tha magistratas f2lled propariy to
consider and {a%z2 inlo account th2 Guidanca.

[35] Thers is no doubt that tha Guidance is relevant in the magistrales’ dacision making. As | have set out above, s
4(3) reguires tha licensing authority to "have regard” to the Guidance. By axtension, so must a Magistrales' Court
dealing with an appeal from a decision of tha licensing authority. The Guidance says.

*10 8 In hearing an appea' aga:nst any decision made by a licensing authority, the Magistrates’ Court concemed will have regard to
that kcensing acthorily's statement of licensing policy and this Guidance, However, the court would be entitled to depart from either
tha s:atement of icensing policy or this Guidance if it cons.dered itis justified (o do so because of the individual crcumstances of

anycmse”

{36] M- Picke.p submits that a'thoLgh tr2 Guidance is not dinding and local variation 1s exprassiy pemittad. K shovld
ret ba dazanad fror unless therz is good r2asan o do s0
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{37} Mr Flood for tne First Intarasled Party submits that the Guidance simply serves to provide information for the
magistrates and provided that they have had regard to If, that is sufficient. He also points out that, in some respects {as
is clear from the wording of the Guidance), the Guidance is a statement of Governmeant belief rather than proved fact.
Inviting attention to the judgment of Beatson J in J D Weatherspoon pic v Gulldiord Borough Council {20068) EWHC 815
{Admin}, [2007] 1 All ER 400, [2006] LGR 767, he identifies that different policy elements in the Guidance may pull in
different directions in a particular case, flexibility and customer choice potentially conflicting with the nead to pravent
crime and disorder. Ha submits that provided that the magistrates consult the Guidance, they do not need to use it as

“a decisian making matrix that the deciding Court has to sequentially address in making its decision in the manner it
would if considering a section of a stalute”.

(38] There is no doubt that regard must be had to the Guidance by the magistrates but that its force is less than that of
a statute. That is comman ground betwean the pariies. The Guidance contains advice of varying degrees of specificity.
At ane end of the spectrum, it reinforces the genaral philosaphy and approach of the Act. Howevear, it also provides firm
advice on particular issues, an example being what could almost be described as a prohibition on local aulhorities
seexing to engineer staggered closing times by setting quolas for particular closing times. | accept that any individual

| censing dacision may give rise to a need to balance conflicting factors which are included in the Guidance and that in
resolving this conflicl, a licensing authority or Magistrates' Court may justifiably give less weight to some parts of the
Guidance and more to others. As the Guidance itself says, it may alsc depart from the Guidance if particular features
of the individual case require that. What a licensing autharity or Magistrates’ Court is not entitied to do Is simply to
ignore the Guidance or fail to give it any weight, whether because it does not agree with the Government's policy or its
methods of regulating licensable aclivities or for any other reason. Furthermora, whan a Magistrates’ Court is entitled

ta depart from lhe Guidance and justifiably does so, it must, in my view, give proper reasons for so doing. As para 2.3
of tna Guidance says in relation to tha need for licensing authorities to give reasons:

"Wi~en {cepart ng rom the Gu dance] licensing awtharities wil nead to give fu' raasons for tha'r aclons Daparters fram tha

Grdance could g ve risa 19 an appea’ or jud cia' review, and the reasons given wi then ba a kay consigeration for tha couns whan
cars dering tna lasfu'ness and merits of any dacis on lakan *

This Is 8 tnema to which the Guidance relurns repeatadly and is a principle which must be applicable lo a Magistrates’
Court hearing an appeal as it is o a l.censing authorily dealing with an application in the first instance., | agree with Mr
Flood for the First Interested Party that the magistrates did nol need to work slavishly through the Guidance in

articutating their decision but they did nead lo give full reasons for their decision overall and full reasons for departing
from the Guidance if they considered it proper so to do,

{39] In this case, Mr Pickup submits that praper attentian to the Guidance wouid have helped the magistrales to come

to a correct and reasonable decision and that thay have failed to adhere to it without proper reasan and failed to carry
ou: their hcensing funclion in accordance with the Act,

(40] The foundalion of the Claimant's argument is that tha Act expects licensable activities to be restricted only whera
that is necessary to promote the four licensing objectives set out in 5 4(2). There can be no debate about that, It is
clearly establshed by the Act and confirmed in the Guidance. For example, in the Acl, s 18(3)(b), desling with the
determination of an application for a premises licence, providas that where relavant representations are made the
licensing authority must "take such of the steps mentioned in sub-s (4} (if any) as it considers necessary for the
promation of the licensing objeclives” (the steps in sub-s (4) include the grant of the ficence subject to conditions).
Section 34(3)(b), dealing with the delermination of an application to vary a premises licence, is in similar terms. The
Guidance repeaiedly refers, in a number of diffarant contexts, lo the principie that regulatory action should only be
taken where it is necessary to promote the licensing objectives. In particular, it clearly indicates thal conditions should

not be atacned to premisas licences unless they are necessary to promote the licensing objectives, sea for example
para 7.5 and also para 7.17 which Includes this passage:

"-€ensrg aliror tas shoud therefore ensure that any cord uors they impese are an:y tnosa which ara nacessay for the
orarrocar af e fgensing objectvas. which means tha: they must not go funther inar what s needed ‘or that curpose ®

{41] The Guidance also rafers a number of tmes to tha need for regulation to be "proportionate”. This is not a tarm
contained in the Act but if a regulatory provision is to salisfy the hurdie of being "necessary”, it must in my view be
corfined to that which is "proportionate” and ona can understand why the Guidance spelis this out,

{42] Mr Pickup submits, and | accept, that the Act anticipates that a "light touch bureaucracy” (a phrase used in para

5.99 of the Guidance) will be applied to the grant and variation of premises licences. He submits that this means that
unless there is evidence that extended hours will adversely affect ane of the licansing abjectives, the hours should te
grantec. A pnme example of this arisas when an application for a pramises licence Is made and thers are no relevant
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reprasentations made about it. fn those circumstances, s 18(2) obliges tha licensing authority to grant the licence and it
can only impose conditions which ara consistent with the operating schedule submitted by the Applicant. Mr Pickup
says that such a light touch is made possible, as the Guidance itself says, by providing a review mechanism under the
Act by which ta deal with concemns relating lo the licensing objectivas which arise following the grant of a licence in
respect of individual premises, He invites attention also to tha existence of other provisions outside the ambit of the Act
which provide remedies for nolse, for axample the issue of a noise abatement nolice or the closure of noisy premises
under tha Anb-Saocia!l Behaviour Act 2003. The Guidance makes clear that the exislence of other legisiative provisions
is relevant and may, in some cases, obviate the naad for any further conditions to be imposed on a licence. Paragraph
7.18 Irom the section of the Guidance dealing with attaching conditions lo licences is an illustration of this approach.

*7.18 ltis parfectly possible that in cerlain cases, because lhe tesl is one of necessity, whera there are olhar legislative provisions
which are relavanl and must ba obsarved by the Appilicant, no additional conditions at all are naeded lo promote the licensing
objectives.” y

[43] The Guidance includes a section dealing with hours of trading which the Claimant submits further exemplifies the
philosophy of the Act. it begins with para 6.1 which reads "This Chapler provides guidance on good practice in respect
of any condition imposed on a premisas licance or club premises cerlificata in respect of hours of trading or supply.”

[44] It conlinues:

‘6 5 The Government strongly beiaves that ixed and artificialy eardy closing times promote, in the case of the sale or supply of
alcohal lor consumptan on the premises, rapid binge drinking close ta c'osing limas, and are a key cause of disarder and
disturbance whan largs numbars of customers are required (o leave premises simultaneously This creates excassive prassures at
p aces where last foed Is so'd or public or privale lranspor is provided. This in lurn produces friction and givas fise lo disorder and
paaks of no:se and olher nuisance behaviour I\ is therafare important that ficensing authorit:es recognise these problems when
atldrassing 15sues such as tha hours at which premises should be used to carry on the provis-on of icensable aclivilies to the
pubtic.

& 6 The am thvough the promation of the hcensing objectives should be lo reduce the potentia! for concentrations and achieve a
slower dispersal of peaple from hicensed prenmuses ihrough longer opening Umes  Asbitrary restictions that would undemine the
principle of fles bhity should therefore be avoided We wil momilor lhe impact of the 2003 Act on crime and disorder and Lhe ather
licensing obyectves I necessary in Ihe hght of thesn findings we will miroduee lurther legisiabion with Lhe consenl of Parhament to
stranglhen or aller any provisions *

(45} The Ciaimant submits thal in imposing shorter hours than it requested for tha supply of alcahol and for
enteriasnment, the maglstrates went beyond that which was necessary for these premisas and failed to taka into
account that, as Iha Guidance explains, longer opening times would In fact reduce the potentiat for problems arising
from kcensad premises whereas curtailing operations could run countsr to the licensing objectives,

(46] The magistrates' Reasons racord their acceptance that there had been no reported complaint in regard to public
nuisance and that the extended hours had operated without any incidents. The magistrates also record in the
Reasons, as | have already said, that thay had attached little or no weight lo the statements from witnesses of the
Appellant. Nothing is said about difficullizs mentioned in evidence by the witnesses. As it was clearly incumbent on tha
magislrates al least lo advert in broad terms to those matters that they took into account, it is fair to conclude in tha
cwcumstances thal thay proceaded upon the basis that there was no reliable evidence of aclual probjems linked to the
premises eithar under the old licence or under the new revisad kcenca. This was in line with the oral evidance of Police
Sergeant Yehya (as recorded in tha rather truncated notes of the legal advisor):

*1 repontad nodent far the site. No other incidents or complants have pean recerved There are non2 in my file. Ther2 ar2 no
incidanis we can directly iinx to the Saughall Hotel since pravious.y open There have been incidents iocally but not kinked to thesa
pramises

[47] To judga by the Reasons therefore, what led the magistraies to imposa rastricted hours of operation was their
faracast as to what would occur in the future in association with the premises, notwithstanding the absence of reliable
svidence of past problems, The First Interasted Party obsarves that the manager of the premises had given evidence
that he intended in the summer to *make hay while the sun shines” and submits, corractly in my view, that the
magistrates were entitied to taka this apparant change of emphasis into account. However, Mr Fload further submits
trat the evidance of what had happenad in the winter months was therafore of "litle evidentia! value® in detarmining
‘what was lixaly to happen in th2 futura and | carnot whally agrae with him about this. Undoubtadly the fact that the
Claimant intanded in future to maka morz usa of the axtendad hours raduced the value of tha pramisas' past racord as
3 predictor of -2 futura but it could nat, in my viaw, te comgplately discarded by the magistrales. They still had to ta<-
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into account thai thars had been extanded hours for soma months without apparent problams.

[48] Itis plain that the magistrates' particular concern was "migration” rather than problems generated by thosa coming
directly to the premises for their evening out. Under the heading "The Four Licensing Objectivas”, they say that thay
accept that there have been no formal or recorded complaints against the premises "but fes! that because of the

concept of migration that public nulsance and crime and disorder would be an inavitable cansequence of leaving the
hours as granted by the Lacal Authority”, Under the heading "Migration/Zoning” thay begin:

"Tre Saughail Hotet dua to ils localion and tne fact thal a number of license premises in the surrouriding area have raduced Fours

lo tnhat of the Saughal! Hole! we believe that as a consequenca of this would ba that customers wauld migrate from these premises
\o tha Saasghall Hozel. [sic]’

and end:

‘We adprec ate thal tha extanded heours nave ceen in operaton for several months withaut any incidenis but have takan into
co~sderaton 10 s was durng N2 VWinter months and inevitab'e nurbars wil Incraasa in the Summer causing rusancelcrmina ity °

[48) They reiterate their concern undar tha heading "Nuisance (Existing/Anticipated)’ saying that they "fee! that public
nusance will be inavitable”,

{50] The Claimant complains that the magistrates' ireatment of tha issue of "migration” was fundamentally flawed on a
number of grounds.

[51] Firstly, it submits that thare was no evidence on which the magistrates could find that customers would coma to
the premises when other pramises in the vicinity closed or cause trouble and their concerns were no more than
inappropriate spaculation. The Claimant's position was that there was no evidence of migralion to their premises.
There were no recorded complaints of any kind about the premises let alone specifically about migration. Ms Lesley
Spancer who lives opposite the premises and is the Szeratary of the Saughall Massie Canservation Society gave
evidence of ner fear that customers would migrate but said that she did not think there had been any migration,

{52] Apart from their own local knowledge, the only material on which the magistrates could possidly have formed thelr
views about migration was what Police Sergeant Yehya said in evidence. According to the lagal advisor's notes, whilst
being crass-examined by Mr Kirwan, the sargeant gave evidence about the other licensed premises operating in the
vicinily (which | have seen marked on 2 local map and which were within walking distance of the premises) and their

closing hours and said that there were three assaults each week at one of the premises. The legal advisor records that
he also said:

“We have siaggered c'osing. This could cause prob ems it nas the potentia’ to causs dificuites in the area | havea a list of
corsidaratars but none would rank as high as crime, not sven noise. No compla.nts have been made lo me even regarding noise.
Ora concemn was dispersa'. We gave people one hour to disperse and therefare reduced from 2.00am to 1.00am. 1.00am ciosing
a: 2. 280 peop'e 'eaving premisas. Oiher premisas subjsct to nigh 'eve s of crima rmigration not an issug * [my itallcs)

[53] | appreciate that this evidence acknowledged thal staggered closing could cause problems but, had migration
been a significant 1ssJe as opposed to a mere possibility, ona can, | think, assume that the police would have made
represantations on that scors, panticularly given that they had plainly considerad the impact of trading hours specifically
and had initially objected to the even longer hours originally proposed by the Claimant. It is notewarthy that even when
they were in opposition to the plans, it was never on the basis of migration of disruptive charactsrs from other licensed
premises and always simply on the basis of late noise from ordinary customers of the premisas dispersing. The
absence of police objections before either the licensing authority or the Magistrates' Court seems to hava surprised the
magistrates who said so in their Reasons, commenting "We were surprised Lhat the Palice originally abjectad to the
application but withdrew that objection after a slight variation of the terms.* In so saying, they convey, in my view, not
anty their surprise about tha Police approach but also their disagreement with it.

(54] 1t was not open lo the magistrates, in my view, to elevate what Sergeant Yehya said in the witnass box to
evidence that a-problem with migration could raasonably be expected, nor do they say anything in their reasons which
suggests that they did rely on his avidence in this way. The only concerns abaut migration were therefore the
magistrates’ own with perhaps some fears axprassed by local residents though not on the basis of firm historical
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examples oi migration to the pramises.

[55] ltis clear from the Guidance that drawing on local knawladge, at least tha local knowledge of local licensing
authorities, is an important feature of tha Act's approach. There can be hittle doubt that local magistrales are also
entitled to take Into account their own knowledge but, in my judgment, they must measure their own views against the
evidence presented to them, In some cases. tha evidence will Tequire them to adiust their own impression. TAIS is

Tkely to be so where it is given by a responsible authority such as the police. They must also scrutinise
their own anxieties about maters such as notse and other iypes ublic nuisance oaricularly carefully If the
responsible authorities rafse no objeclions on these araunds, These magistrates did recognise the absence of police
objections which caused tham surpnse and they chose to difier from the police in reliance on their own views. The
Claimant submils that in so doing they departad into the realms of impermissibla spaculation not only in concluding
that there would be migration but also in concluding that in this case it would generate nuisance and disorder. The First
Interested Party is correct in submilting that the Guidance accepls a link behveen migration and a potential breach of

the hcensing objectives but it is also clear from the Guidance that each case must be decidzd on its Individual facls so
the magistrates could not simply assume that if people came from other premises, there would be trouble,

{56] The Clalmant complains that the magistrates’ reatment of the migration issue also flies in the face of the
Guidance because firstly it was an improper attemp! to implemant zoning and secondly it ignored the general principle
of longer opening hours.

{57] Zoning is the setling of fixed trading hours within a designaled area se that all the pubs in a given area have
similar trading hours, The prablem crealed by it, as demonslrated by experience in Scolland, is that peaple move
across zoning boundaries in search of pubs opening later and thal causes disorder and disturbance. The Guidance
says, at para 6.8:

“The licensing authorily should consider restricling the hours of rading only where this is necessary because of lhe potential
.mpact ¢n the promation of the keensing objectvas from fixed and arificially-early closing limes ~

It stresses that above all, licensing authorities should not fix predelermined closing times for particular areas.

[58] | am not convinced that the magistrates’ limiting of the Claiman!'s operational hours can properly be described as
implementng zoning which, in my view, is a term that is mare appropriate to describz a general policy imposed by a
licensing authority for a dafined area than an individual decision of this type, albeil made with reference to the opening
hours of olther premises in the vicinity and having the effzct of imposing the sama hours as those premises

[59) What has more waight, howevar, is the Claimant’s submission thal the magistrates failed to give proper weight to
the genaral principla of later opening hours and to the intention that the approach to licensing under tha Act would be
to grant the hours sought for the premises unless it was necessary to modify them in pursult of the licensing objeclives.
Tha Reasons include a heading "Flexibility” under which the magistrates say simply "We have considerad the concept
of Flexibility." In s0 saying, thay may be referring to the sort of flexibility to which reference is made, for example, in
para 6.6 of the Guidance {sez abova) but their shorthand does not enable onz to know to what conclusions their
consideration of the concept led them in this case nor whether they had reliably in mind that the starting point should
be that hmtations should rot be imposed upon the lizence sought unless necessary to promote the licensing objectives
rather than that the licensing authority or the court should form its own view of what was nacessary for the premisas
and only grant that,

{60] The Claimanl was seeking to have the freedom to open later on certain occasians when the trade justified it or, as
the magistratas put it, “the application for extended hours was to allow flexibility to open later on certain occasions®. As
the First tnterested Party would submit, the magistrates may have inferrad from Mr Miller's comment about making hay
that the premisas would offen be open lale rather than this happening only infrequently in accordance with the picture
prasented to the licensing authority. If this was their inference, however, it is odd that they considered that the Claimant
could deal with the position by applying for a temporary certificate becausa this would have aliowed the premises lo
ogen later on only 2 limited number of accasions. They make no express finding in their Reasons as to the frequency
on which they considered the Claimant intended to keep the premises open late. This was material not only to the
degree of disturbance that might be caused genarally by iate opening but alsa specifically to the issue of whether there
would be migration. It would saem unlikely that customers from nearby pubs would bother to wak or even drive to the
Saughall Hotel in search of another drink at the end of their evanings unless the Saughall Hotel was open late
suTciently frequanily to lead them to a reasonable sxpactation that their journay would be worthwhile.



l01] 1@ magistrates’ commeant about tne temporary certificate also seams to me to be an example of a failure by tham
io adopt the lighter approach that the Act dictated and to allow flexibility to those operaling licensed premises unlass
tha licensing cbjectivas required otherwise. Temporary certificates would be a cumbersome and restricted means of

achieving flexibility, not responsive to the day to day fluctuations in business, only available a limited number of times,
and not in line with tha philosophy of the Act.

(62] There is no consideration in the magistrates’ decision of whelher the imposition of conditions to control nolse or
other nuisance (which were going to be imposed) would be sufficient ta promote the licensing objectives without
reducing the operating hours of the pramises. Given that the Act dictates that only such staps as are necessary should
be taken with regard lo the variation of the terms of operation sought, such consideration was requirad.

MY OVERALL CONCLUSIONS

(63] It would be wrong, in my judgment, to say that the magistrates failed to take account
the outset of their Reasons, they correctly identify those which are relavant. Similarly, as the First Interested Party
submits, whilst they did nol articufats that the curaliment of the hours sought was "necessary” to promole those
objactives, it is implied in their decision that they did take this view and it can also be inferred from their comment that
because of the concept of migration, public nuisance and crime and disordar would be “an inevitable consequance” of
lzaving the hours as granted by the Local Authority. However, in my view their approach to whal was "necessary” was
coloured by a failure to take praper account of the changed approach to licensing introduced by the Act. Had they had
proper regard ta the Act and the Guidance, they would have approached the matter with a graater reluctance to
impose regulation and would have looked for real evidence that it was requirad in the circumstances of the case. Their
conclusion that it was so requirad on tha basis of a risk of migration from otier premisas in the vicinity was nol one to
which a properly direcled bench could have come. The fact that the police did not oppose the hours sought on this
basis should have weighed very heavily with them whereas, in fact, thay appear to have dismissed tha police visw
bacause It did not agree with their own, They should also have considered specifically the question of precisely how
frequently the premises would be likely to be open late and made findings about it. They would then have been ahble lo
compare this to the winter opening pattern in relation to which they accepted there had been no complaints and draw
proper canclusions as to the extent to which the summer months would be likely to differ from the winter picture.
Having formed a clear view of how frequently late opening could be anticipatad, they would also have been able to
draw more reliable canclusions about the wilingness of customers from further afield to migrate to Saughali Massie.
They proceeded without proper evidence and gave their own views excessive weight and their resulting decision
limited the hours of aperation of the premises without il having been established that it was necessary o do so to
promote the icensing objectives. In all the circumstances, their decision was unlawful and it must be quashed.

of the licensing objectives. At

{64] | have said little so far about what appears in tha magistrates’ response for the judicial review proceedings. The
various documents comprising the response did nothing to allay my concerns about the magistrates’ decision. Indeed
quite a lot of what was said reinforced my view that the magistrates had largely ignored the evidence and imposed
their own views, They rafer in their response to incidents about which the residents had given evidence and to the
residents not having complained formally for various reasons, for example because it was Christmas or because thare
was thought to be no point. If the magistrates considerad these matiers to ba relavant, it was incumbent on them to
say so clearly in their reasons wheraas they there recorded their acceptance thal there had been no formal or recordad
complaints, that the extended hours had been in operation for several months without incidents and that they had
attached little or no weight to the statements of the witnesses of the Appellant. Thay also refer extensively in their
respanse to tneir thoughts on migration. including thal people may come from further afield than the pubs in the vicinity
in cars. Particulaily concerning is that they refer repeatedly to a perceived issue aver police resources which s not
somathing that, as far as | can see, had been raised by Sergeant Yehya or explered with him in evidence. Mr Beere
says in his statement for example, ™. . . there is also the question of Police resources and thsir ability to effactively
police this araa espacially at weskends with already stretched resources being deployed in Hoylake."

[65] Reference is made in the response documents to the court fesling that the Brewery's proposed opening hours

contradicted tne acceptable activities of a family pub and that the Saughall Hotel is "a village pub and not a night spot
in tha centre of town”". For the count to take mattars such as this into account seems to me to be an interferance with
the commercial freedom of the pramises of a type that was not permissible under the Act uniess it was necessary {o
prarats the licensing abjectives. | appraciate that the magistrates' responsa seems to suggest that they feared that a
diffarant type of customer was being courted or would invite themselves once it got too late for famiiies but this does
not seem to have peen feunded on anything that was given in evidence so was rally not much more than speculation.

(66] Mr Baere's statement ends with a raferance to tha Brawery wanting to make hay while the sun shines, of which he
says, "1 believe that this statament was indicative of the Brewery's attituda lo local residents and to the genaral

management of the pramises." Given that problems with or in the vicinity of the pramises had been almost non-existent
asd that the magistrates had not seen fit to maka reference in their Reasons to any difficulties caused by the Hotel, it is
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hard o se2 how this balisf could be justified but i does perhaps examplify the approach of the magistrates.

[67]) | hava considered quite separately the argument as to whether the hours of opening can be regulated as part of
the licensing of pramises as opposed to the hours during which licensable activities take place, It was suggested
during argument thal there was no power to regulats the time by which people must leave the premises. | cannot agrae
with this. Clearly keeping premises open (as opposed to providing entertainment or supplying alcohol there) is not a
licensable activity as such. Howavar, the operating schadula which must be supplled with an application for a premisas
licence must include a statement of the matters set out in s 17(4) and thesa include not only the limes when itis
proposed that the licensable aclivities are lo take place but also "any other timas during which itis proposed that the
premises are to be open fo the public". On a new grant of & premises licence, where there are ro representations the
licensing authority has lo grant tha application subject only to such conditions as are consistent with the operating
schedute. | see no reason why, if il is necessary to promote the licensing objectives, these conditions should not
include a provision requiring the premises to be shut by the time that is specified in the operating schedule. If
representations are made and the licensing authorily ultimately grants the application, it can dapart from the lerms set
out in the operating schedule whan imposling conditions in so far as this is necessary for the promotion of the licensing
objectives. It must follow that it can impose an earlier time for the premises to be locked up than the Applicant wished
and specifiad in Its operating schedule_ It is important to keep in mind in this regard that tha rale of the licensing
authority and, if there is an appeal, the court, has lwo dimensions: the fundamental task is to license activities which
require a licence and the associated task is lo consider what, if any, conditions are imposed on the Applicant lo ensure
tne promotion of the licensing objectives. A requirement that the premises close at a particular ime seems to me to be
a condttion just like any other, such as keeping doors and windows closed to pravant noise. | see no reason why a
condition of closing up the premises at a particular time should not therefore be imposed where controlling the hours of
the licensable aclivities on he premises {and such other conditions as may be imposed) Is not sufficient lo promote the
licensing objeclives.

THE COSTS ARGUMENT

{68] In the light of my conclusion that the magistrales’ decision is unlawful and therefore must be quashed, it is not
appropriate for me lo consider the arguments in relation to their costs order further. The Appellants had given an
undertaking lo lhe Licensing Authorily that they would not seek costs against the Licensing Authority and they sought
the enbiraty of their costs of the appeal from the Claimant. The magistrales granted that order and the Claimant
submits that that was not an order that was open to them. Whataver the merits of that argument, the magistrales' order
in relation to costs cannot now stand. The basic foundation for the ordar for costs was that the appeal had succeeded
and the Claimant had lost. That position has now baen ovarturned and the costs order must go along with the
magistrates’ main decision. The magistrates wou!d havs had no reason to grant costs against the Claimantif the
appeal had been dismissed.

Appeal dismissed.
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BLACK J:

[1] Tnis is an application by Daniel Thwaites pic (“tha Claimant”) for judicial review of a licensing decision mada by the
Wirral Magistrates’ Court ("the Magistrates’ Court) on 5 April 2006 and that court's decision on 21 Aprit 2006

concerning the cosls of the proceedings. Tha Clalmant seeks an order guashing both decisions. Parmission ta apply
for judicial review was granted by Pitchford Jon 2 Navember 2006,

THE FACTUAL BACKGROUND

{2] The Claimant owns the Saughall Hotel in Saughall Massie, Wirral which it operates as licansed premises ("the
premises”). It originally held a licence under the Licensing Act 1964, in June 2005, it commenced an application to the
Licensing Sub-Committee of the Metropolitan Barough of Wirral ("the ficensing authority*} for the axisting licence to be
convertad to a premises licence under the Licensing Act 2003 and for the licence to be varied simultaneously.

[3] In essanca. the Claimant was seeking 1o conduct business at the premises for longer hours than were permitted
under the original ficance. The police did not support the extension of tha hours to the extent that the Claimant initially
proposed. The Claimant agreed to restrict the hours ta those that were acceptable to the palice. Accordingly, the
licensing authority was asked to grant a licence that would permit music and dancing toc 11pm and alcohol sales until
midnight on ali nights except Friday and Saturday and, on Friday and Saturday nights, music and dancing to midnight
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and alcohol sales until 1pm, with the doors closing one hour aftar tha last alcohol sale avery night.

[4] The police withdrews their representations against the madified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005. No representations were made by the Wirral Environmental
Health Services either. However, there was opposition to the proposals at the hearing from the Saughall Massie
Conservation Soclety ("the First Interested Party") and other Saughall Massie residents.

(5] Tha Claimant told the licensing authority at the hearing that the hours of operation at the pramises would not vary
significantly from the existing hours of operalion and that the application for extanded hours was ta allow flexibility to
open later "on special occasions™ This was a matter of which the licensing authority took nole as is recorded in the
minutes of their detarmination.

{6] The licence was granted in the modified terms requested together with an additional hour for licensable aclivities
and an extra 30 minutes for the hours the premises were to be open to the public over Christmas and at the major
bank holidays. Special arrangements were also permilted for New Year's Eve. Tha licensing authorily removed certain
condihons that had been imposed on the old licence (requiring all alcchol to ba consumed within 20 minutes of the last
alcohal sale and banning children under 14 from the bar) and imposed other conditions which were obviously aimed at
controlling noise, namely that the area oulside must be cleared by 11pm, that the premises must promole the use of
laxi firms which use a call-back system, that all doors and windows must be kept closed when regulated enlertainment
was provided and that prominent notices should be placed on the premises requiring customers to leava quletly.

[7} The Saughall Massie Canservation Society and "others" appealed agains! tha licensing decision to the Magisirates’
Court on the ground that the licensing authority's decision "was not made with a view to promaotion of and in
accordance wilh the hcensing objectives pursuant to s 4, Pt 2 of the Licensing Act 2003".

(8] The appeal occupied the Magisltrates’ Court from 3 - 5 April 2006, The Respondents to the appeal were the
iicensing authonty and the Claimant which both defended the licensing authority's decision. Witnassss ware called
including Saughall Massie residants, Police Sergeant Yehya who dealt with the siance of the Merseyside police, and
Mr Miler, the manager of the premises.

(8] The justices granted tha appeal. Their Reasons fun o three pages of typascript, one page of which is entirely taken
up with setting out Ihe naw hours of operation they imposed. These permitted entertainment until 11pm and alcchol
sales untd 11.30pm on ali nights except Friday and Saturday when enlertainmant wouid be parmitted until 11.30pm
and alcoho! sales until midnight. Tha premises could ramaln open to the public until midnight on all nights except
Friday and Saturday when they could close at 1am. Similar provisions were imposed to thase imposed by the licensing
authordy in relation to later opening at Christmas and major bank holidays and the provisions relating to New Year's
Eve and the conditions of the licence remained unaltered.

(10] The new licence had come inta effect on 24 November 2005 so the new arrangemants had been running for
several months by the time of the haaring befora the Magistrates’ Courl. There had been no formal or recorded
complaints against the premises under the old or the new regime as the justices acknowledged in their Reasons. Tha
residents who gave evidence were feariul of problems if the extended hours were allowad in the summer. The
Chairman of the Conservation Socizty, who gave oral evidance, spoke of people urinating in the gardens and a
problem with litter. It appears from the statement filed by tha Chairman of the Banch for these judicial reviaw
proceedings that evidence was also given of intarfarance with machlinery on nearby Diamond Farm, The justices’
Reasons maka no refarence at all to these matters. As to the statements of the "Witnesses of tha Appallant”, they say
simply that they have read and considared them but attachad little or no weight to tham,

[11] The justices and their legal advisor have filed a considerable amaunt of material in response to the judicial review
proceedings, in all 31 closely typed pages. These comprise their Respanse to the Claim. statements from Alistair
Beere (who was the chairman of the bench), Mary Woodhouse (another of the banch) and Stephen Pickstock (the
legal advisor), and what Is said in the index ta be a document by Mr Beera from which he prepared his statement,
Thare was limited argument before me as to the status of these documenls and the weight that | should give to them. It
was not submittad that | should dacline to have any regard to them although | think it is fair to 5ay that it was common
ground between the parties, rightly in my view, that | should concentrate principally on the Reasons. ltis established by
authorities such as R v Wastminster City Council ex parte Ermakov [1996] 2 All ER 302, 85 LGR 119, [1986] 2 FCR
208 that the court can admit ev'dence to elucidate or, exceptionally, correct or add to the reasons given by the decision
makar at tha ima of ma decisior: but that it should be very cautious atcut doing sa. The function of such svidence
should ganerally te eiucidaiion not furdamental aiteration, confirmation not contradiction. In the circumstances, | have

-aad carsfully what the magisirates have provided but approacied its role in tha judicial review procesdings cautiou"-
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THE BROAD NATURE OF THE CLAIM IN RELATION TO THE LICENSING DECISION

{12] Tne Claimant argues that tha Magistrates’ Court decision is unlawiul for a number of reasons. It is arguad that the
decision was not in line with the philosophy of the Licensing Act 2003 ("the Act”) and imposed reslrictions on the
Claimant's operation which wera not necessary to promaote the licensing objectives set out in that Act, that It was based
on speculation rather than avidence, that it took into account irrelavant considerations and failed o take into account
proper considarations, and that it was a decision to which no properly directed Magistrates' Court could have come on
the evidence. In so far as the courl imposed conditions as to the time at which the pramises must close, it is submittad

that this was not a matter which can be raguiated under the Act. It is further argued that the magistrates failed to glve
adequate reasons for their decision,

THE LEGAL BACKGROUND

[13] The Licensing Act 2003 was intanded to provide a "more efficient” "more responsive” and "flexible” system of
licensing which did not inlerfere unnecessarily. it almed to give business greater freedom and flexibility to meet the

expectalions of customers and lo provide greatsr choice for consumers whilst protecting local residents from
disturbance and anti-social behaviour.

{14} Note 12 of the explanatory notas to the Act givas an indication of the approach to be taken under the Act. It reads:

12 1 corirasi e existng law tha Actcoes nol prescriba the days or the opening hours wnén a'coha! may ba so.d by ratail for
corsJdmpion on or olf pramises Nor does it specify when other | censab'e activitas may be carmed on. Instead the Anpicant for a
prem ses licence or a c'ub pramises cerificats will be abia ta choase the days and the hours during which they wish ta be
authorised to carry on [censab'e activities at the pramises for which a licence is spught Trie icence will be grantad on those lerms
uniess fol'ow ng tha making of rapreszntations to tha ticensing autherity th2 authority cons dars it nacessany ta ra,ecl the
aop'ication or vay thase t2rms for the purposa of pramot ng the licens ng objactives *

{15] Section 1 of the Act provides:

'S1{1) For tne ourpcsas of this Act the fo owing ars liceqsab'e agtistes -
{a)thasaaoyrara ofacoho

{3){cuos)

() tra pravvs on of regu'atec antanairmrant. and

(1) e 3avscn o iaa rghi rafrashran:

{16] To carry on a | censable activity, 2 premisas licence grantad undar Pt 3 of the Act is ganerally requirad, s 2.
Applicaton for @ pramises licence must ba made lo the relevant licensing authority, s 17(1).

{17] By virtue of 5 4, the licensing authority must carry out all its functions undar the Act (including its functions in

ra'ation to determiring an application for a pramisas licence or an application for a variation of a premises licence) with
a view o promoting the "licensing objectives”. Thesz are set outin 5 4 as follows:

*54{2} Tra 1cans:rg cojeclives ara «
{a) re sr2vertor of crma ana discrder
[o1 oLt € safay
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{c) the pravenbon of public nuisance; and

{d) tha protacton of childran from harm,”

{18] In carrying out its ficensing functions, by virtue of s 4(3) the licensing authority musl also have regard to its
licensing statement published under s 5 and any guidance issued by the Secretary of Stale under s 182.

[19] Saction 182 obliges the Secratary of Stale to Issus guidancs lo licansing authorities on the discharge of their
functions under the Act. Guidance was issued in July 2004 {"the Guidance"). It was updated in June 2007 butit is tha
original guidance that is relevant in this case. In any event, none of the changes made are material 1o the issues | have

o determing,

{20] The Foreword says that the Guidance:

*5 intended to ad licens:ng authorilias in carrying out their functions under the 2003 Act and ta ensure the spraad of best praclice
and grealer consistency of approach, This does nol maan we are intent on aroding lacal discretion. On the contrary. the legiskation
15 fundamentally based on local decision-making informed by tocal knowledga and local people. Our intantion is 10 encourage and
mgprove good operatng praztce. promote partnership and o drive oul unjustified inconststencies and poor praclice ™

{21] As the Guidance says in para 1.7, il does not replace the stalutory provisions of the Act or add Lo its scope.
Paragraph 2.3 says

“Amang other things, seclion 4 of the 2003 Act providas that in carrying cul its funcbons a licensing authority must have regard to
guwdance issuad by the Secraetary of Stale under seclon 182 The requiremant is therefore bindmg on a¥ licensing authorities to
that extent. Howevey, it is recogrised that the Guldance cannol anticipate every possible scenario or sat of crcumstances thal may
anse and so long as the Guidance has been properly and carelu'ly undarstood and considared, fcensing authorites may depan
tramt if thay have reason to do so VWhan doing 50, hcensing authorilies will need to give full reasons for thar actions Departure
from the Gudance cou'd give ris2 to an appeal or jud cial re new and the reasons givan wi than be a key considaraton for the
courts whan considenng tha laxfulness and merits of any decision lakan

{22] An application to the licensing authority for a premisas licence must be accompanied by an oparating schedule in
tna prescribad form including a statermant of the matiers set outin s 17(4) which arz as foliows:

‘{a) tha rzievart heensable actisities,

i5) Iha Lmas dunrg which it is propasad thal the ralevant kicensab!z aclivitias ars to lake plaga.

|k @~y atner bmes currg witicn it :s proposead that the pramiszs ar2 10 be qpan 1o the puoiic,

{2 where t2 Aopl cant 'atshes the icence to have effact for 3 limstad pericd that period

{2) whars t~a relevant licensabla actvities include the supply of aicohol. prescribed information in raspect of the individua’ whom
the Applcant wishes to have soecified in the pramises licence as the premises supervisor,

{7) whara the ralevant licensable activites inciuda the supaly of alcohol, whether the supplies ara propesed Lo ba for consumption
on the pramesas of off the pramises, or hoth,

(g} tre steps wmek s proposed lo Laka to promote the licensing objectives

{~, suchk ciher —atiers 3s may be crascribed ”



[23] Szction 18 deals with the determination of an application for a pramises licence, Saction 35 daals in very similar

terms with the determination of an application ta vary a premises licence. It will be sufficient only to set out here the
provisions of s 18.

[24] Seclion 18(2) provides thal, subject to sub-s (3), the authority must grant the licence in accordance with the
appheation subject only to:

‘(a} sucr cord'o1s as ar2 consistant with the operaling schedu'e accompanying the sppication, and

{o) an, cord tons which must undar saction 13 20 er 21 b2 inc udad in th2 Iicence ”

[25] Sechion 19 deals with premisas licences which authorise the supply of alcohol. Such licences must include certain
conditions ensuring that every supply of alcohol is made or authorised by a person who holds a parsonal licence and

that ra supply of alcohol is made when there is no properly licensed designated premises supervisor. Seclions 20 and
21 ara not relevant to this claim.

[26] Section 18(3) provides that whare relevant representations ars made, the autharity has certain specifiad
obligat:ons. In so far as is relavant to this appeal "relevant reprasentations" are defined in s 18(6) as follows:

(3) For 1na purooses of this sacton, ‘relevant reprasentations’ maans rzprasantahians which -

(2l are abo4ttve <=y elfect of the grant of the premisas icerce an tne premoticn of the licens ng objectives,
(o} mas: tha ragu raments of sub-section {7}

=

[27] Sub-saction (7) provides:

"7} Tre ragararants of this subsecton are -

(3) tra: the rapreseniations wara macda by an rieresiad pary or rasporsh 2 aotrority within 2 periad prescrioed undar saction
‘TiaMz)

{3} tha:tray nare ro! bear withdrawn, ard

2} r -2 cass o' roprasantatior s made by ar .niar2siad parsy (ahc s ~212 53 arasconsibe autority) that thay ara re: in tha
gz nar 3 Te ra'evant icersing autronty frivo.ous or vasaticus *

{28] Whare ralevant represeriations are made, the suthority must hold a hearing to consider them unlass the authority,
ihe Apolicant and each person who has made rapresentations agrees that a hearing is unnecessary. By vitue of 5

18(3)(b). tha autnority must also "(b) having regard to the representations, take such of the steps mentionad in sub-
sectior (4) (if any) as it considers nacessary for the promotion of the licensing objectives.”

{29] Saction 18(4) providas:

‘4, Tra 3808 3rz -
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{a) lo grart the Lcence subjact to «

{i) the corditions mentioned in sub-section (2){a) mocified to such extent as the authority considers nacessary far the promation of
the kcensing objectives, and

{it} a7y cond-t.an which must under saction 19, 20 or 21 e inciuded in the licence,
(b} o exclude from the scope of the licence any of the licensable activities to which the application relates;
{c} to refuse o spacify a person in the licence as the pramises supervisor,

(d}) lo re;ect the application.®

[30] Conditions are modified for th2 purposes of sub-s (4}{a)(i) if any of them is altered or omiti=d or any new condilion
15 added.

[31] During the currency of a premises licence, by virtue of s 51, an interested party (broadly speaking, & local resident
or busness) or a responsible authority (police, fire, enviranmental heaith etc) may apply to the relevant licensing
authanly for a review of the licence on a ground which is relevant to orie or more of the licensing objectives. By virlue
of s 52, a hearing must be held to consider the application and any relevant representations and the authority must
take such steps from a specified list as it considers necessary for the promotion of the licensing objective. The steps
range from modifying the conditions of the hcence to suspending it or revoking it completely.

[32) The Act makes provision in Pt 5 for "permitted temporary aclivily" which, loosely speaking, is a form of ad hoc
licensing to cover licensable activities which are nol covered by a more general licence. The system invoives proper
notification of an event to tha licensing authorily and the pohee. Provided the applicable number of temporary event
notices has not baen exceeded and the police do not intervene, the event is automatically permitted. Temporary event
notices can onily be given in respect of any particular premises 12 times in a calendar year and the period for which
gach event lasis must not excead 96 hours

{33] Section 181 provides for appeals to be mada agains! decisions of the licensing authorily to a Magistrates' Coun
which 1s, of coursa, how the dacisions in ralation lo which judicial review is soughl in this case came to be made.

THE DETAIL OF THE CLAIM

[34] The Claimant submits thal in making its decision to allow the appeal in relation to the premises licence, the
Magistrates' Court failed in a numbar of respects lo lake account of the changes that the naw licensing regime has
made and failed to adopt tha approach raquirad by the Act. It is further submittad that the magistrates failed prosary to
consider and lake into account the Guidance.,

[35] There is no doubt that the Guidance is relevant in the magistrates’ dacision making. As | have set out abovz, 5
4(3) requires the licensing authority to "have regard” to the Guidance. By exlznsion, so must a Magistrates’ Court
dealing with an appeal from a decision of the licensing authority. The Guidance says:

10 & In hearing an appeal against any decision made by a licensing authority, the Magistrates’ Court concerned will have regard to
that licensing authority's statemant of licansing palicy and this Guidance However. the court would be entitied to depart from either
the siatement of hcensing policy of this Guidance if it considersd it is justified lo do so because of the individual crcumstances of

anycase”

{36] M- Pickup submizs trat although th2 Guidance is rot hinding and locai variatior. is axprassly permittac it shou'd
nAct ce dacartad from unless therz is geod r2ason to do 52



{37] Mr Flood for the First Intarested Party submits that the Guidance simply sarves to provida information for the
magistrates and provided that thay have had regard to it, that is sufficient. He also points out that, in some respecis (as
is clear from the wording of the Guidance), the Guidance is a statement of Govemment beliaf rather than proved fact,
Inviting attention to the judgment of Beatson J in J D Weatherspaon ple v Guildford Borough Council (2008) EWHC 815
(Admin), [2007] 1 All ER 400, [2006] LGR 767, ha identifies that differant policy elements in the Guidance may pull In
difierent directions in a particular case, flexibility and customer choice potentially conflicting with the need to prevent
crime and disorder. He submits that pravided that the magistrates consult the Guidance, they do nat need to use it as

“a decision making matrix that the deciding Court has to sequentlally address in making its decision in the manner it
would if considering a section of a statutz™.

[38]) There is no doubt that regard must be had to the Guidance by the magistrates but that its force is less than that of
a statule. That is common ground betwean the partizs. The Guidance contains advice of varying degreas of specificity.
At one end of the speclrum, it reinforces the general philosophy and approach of the Act. Howaver, it also providas firm
advice on particular issues, an example being what could almost be described as 2 prohibition on local autharities
seexing to engineer staggered closing times by selting quotas for particular closing times. | accept that any individual
licensing decision may give risa to a need to balance canflicting factors which are included in the Guidance and that in
resolving tnis conflicl, a licensing autherity or Magistrates' Court may justifiably give less weigh! to somas parts of the
Guidance and more to others, As the Guidance itself says, it may also depart from the Guidance if particular features
of the individual case require that. What a licensing authority or Magistrates' Court is not entitied to da is simply to
ignore the Guidance or fail o give it any weight, whether because it does not agree with the Government's policy orits
methads of ragulating licensable activities or for any ather reason. Furthermore, whan a Magistrates' Court is entitied

to dapart from the Guidance and justifiably does so, it must, in my view, give proper reasons for so doing. As para 2.3
of the Guidance says in relation to the nead for licensing authorities to give reasons:

"Yen [departng ram tne Guidance) licensing authorities Wil need to giva fu raasans for tnair actions Depanurs from tha

Gudance cau'd g va rise la an appeal orjud cia' revlew. and the rzasons.gi/an vitlhen be a key considaration lor tha courts whar
cons.dering tna lawiu'nass and merits of any decis on taken "

This is a theme to which the Guidance relurns repeatedly and is a principte which must ba applicable 10 a Magistrates’
Court hzaring an appeal as it is to a licensing authority dealing with an application in the first instance. | agree with Mr
Flood for the First Interested Party that the magistrates did not need to work slavishly through the Guidance in

arliculabng their decision but they did need to give full reasons for their decision overall and full reasons for departing
from the Guidance if they considered it proper so to do,

(39] In this case, Mr Pickup subrrits that proper attention 1o the Guidance would have helpad the magistrales to come

to a corract and reasonable decision and that they have failed to adhere to it withoul proper reason and failed to carry
out thelr lcensing function in accordance with tha Act.

{40} The foundation of the Claimant's argument is that the Act expects licensable aclivities to be restricted only where
that is necessary to promate tha four licensing objectives set out in s 4(2). There can be na dabate about that. It is
claarly established by the Act and confirmed in tha Guidance. For example, in the Act, s 18(3)(b), dealing with the
determination of an applicalion far a premises licence, provides that whera relevant represantations are made the
I'censing authority must “take such of the steps mentioned in sub-s (4) (if any) as it considers necessary for the
promotion of the licensing objectives” (the steps in sub-s (4) include the grant of the licence subject to conditions).
Seclion 34(3)(o) dealing with the delermination of an application to vary a premises licence, is in simila; terms. The
Guidance repeatediy refers, in a number of differant contexts, to the principle that regulatory action should anly be
taken where it is necessary to promote the licensing objectives, In particular, it clzarly indicates that conditions shauld

not ba attached lo premises licences unless thay are necessary to promole the licensing abjactives, see for exampla
para 7.5 and also paa 7.17 which includes this passage:

'_censrg a-t~or:es shoud inerafare 2rsura that any cord Gons thay imposa ara aniy thoss which ara nacessary for tre
orcrrarar of ra [cens ng objectives. wrich means tha: they must nat go further than what is needad for that puroccsa "

[41] The Guidance also refers a number of times to tha need for regulation to be "proportionate™. This is not a tamm
contained in the Act butif a ragulatory provision is to satisfy the hurdie of being "necessary”, it must in my view be
confined to that which is "proportionate” and one can understand why the Guidance spells this out,

[42] Mr Pickup submits, and | accept, that the Act anticipates that a "light touch bureaucracy” (a phrase used in para

5.98 of the Guidance] will be applied to the grant and variation of premises licences. Ha submits that this means that
unless there Is evidence that extended hours will adversely affect one of the licensing objectives, the hours should be
granted. A prime example of this arises when an application for a premisas licence is made and thera are no relevant
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representations mada about it. In those circumstances, s 18(2) obliges the licensing authority ta grant the licence and it
can only impose conditions which are consistent with the operating schedule submitted by the Applicant. Mr Pickup
says that such a light touch Is made possible, as the Guidance itself says, by providing a review mechanism under the
Act by which to deal with concerns relating to the licensing objectives which arise following the grant of a licence in
respecl of individual premises. He Invites attention also lo the existence of ather provisions outside the ambit of the Act
which provide remedles for noise, for example the issue of a noise abatement notice or the closure of noisy premises
undar the Anti-Social Behaviour Act 2003, The Guidance makes clear that the existenca of other legistative provisions
is relevant and may, in same cases, obviata tha naed for any further conditions to be Imposed on a licencs. Paragraph
7.18 from the section of the Guidance dealing with altaching conditions to licences is an illusiration of his approach:

*7.18 15 perectly possib'e that in cerain cases, because the test is one of nocessity, whare there ara other legislalive pravisions
which are relevant and must be ohserved by the Applicant, no add:liona! conditions at a'f ara needed to promola Lhe licensing
ohjectives.”

[43] The Guidance includes a section dealing with hours of rading which tha Claimant submits further exemplifies the
philosaphy of the Act. It begins with para 6.1 which reads "This Chapler provides guldance on good practice in respact
of any condition imposed on a premises licence or club premises certificate In respeci of hours of lrading or supply.”

{d4] It continues:

‘5 5 Tne Governmant strongly believes that fixed and artificialy early closing limes pramata, in the case of the sale ar supply of
aleohe! for consumplion on the pramises, rapid binge drinking close ta clasing limas; and are a key cause of disorder and
disturbance when large numbers of customers are required o leave premises simultanecusly This creates axcessive prassuras at
places whare fast fond is sold or public or private transpont ks provided This in turmn produces [riction and gives rise to disorder and
paaks of na.se and other nuisance behaviour Itis therelora impartant that licensing authoriues recognisa these problams when
addressng :s5ues such as the hours al which pramises shauld be used to carry on the provision of licensable activities lo the
pubic

6 & The am twaugh the promolion of the icensing objectives should be (o reduce the patenta! lor concentrations and achieve a
siower dispersal of people from licensed premiges through longer openmg ttmes. Arbitrary restnctions that would undermine the
prinaiple of flex bility should therefora ba avoided We wilt manutor the impacl of the 2003 Act on crima and disorder and the olher
kcansing ebjectives If nacassary in the hght of these lind.ngs. we will miroduce further legistation wih the consanl of Parliament to
strengthen or alter any provisions *

{45] The Claimant submits that in imposing shorter hours than it requested for the supply of alcohot and for
entertainmant, the magisirates went beyond that which was necessary for these premises and failed to lake into
account that, as tha Guidance explains, fonger opening times would in fact reduce the potential for problems arising
from lcensad pramises whereas curtailing operations could run counter to tha licensing objectives.

{46] The magistrales' Reasons record their acceptance that thera had baen no reported complaint in regard to public
nuisance and that the extended hours had operated without any incidents. The magistrates also recard in the
Reasons, as | have already said, that they had attached little or no weight o the stalements from witnesses of the
Appellant. Nathing Is said about difficulties mentioned in evidence by the witnessas. As if was clearly incumbent on the
magistrates al least to advert in broad terms to those matters thal they took into accoun, it is fair to conclude in the
circumstances that thay proceedad upon the basis that there was no reliable evidence of actual problems linked to the
premises either under the old licence or undar tha new revised licence. This was in hag with the oral evidence of Police
Sargeant Yehya (as recorded in tha rather truncated notes of the lzgal advisor):

*1. regoned -ncrdant for the site No other incidents or complaints have besn raceived Thers are pone In my file Thers are no
incidants we can dwrecly Enk to tha Saughail Hote. since pravious.y open Tnara have been incidents lpcally bul not tinkad lo thesa
premisas *

{47] To judge by tha Raasons therefore, what led tha magistrates to impose restricted hours of operation was their
faracast as to wha: would occur in the future in associstion with the premises, notwithstanding the absence of regliable
evidence of past problems. The First Interested Party observes that the manager of the premisas had given evidence
that he intended in the summer to "make hay while the sun shinas” and submits, correctly in my view, that the
magistrates were 2atitied 1o take this apparent change of emphasis into account. Howavar, Mr Flood further submits
that ine svidence of wha! had happened in the wintar months was therefore of "litte evidentia! value” in detarmining
what was lixziy tc rappan in the futurs and | canrot wholly agree with him about this. Undoubtadly the fact that thea
Clairmant intendad in future to maka mare usa of tha extandec hours reduced the vaiue of the pramises’ past record as

a predictor of ta2 future bt it could net, ir my view, be completeiy discarded by the magistratas. They still had to tax~
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i7lo account that tnerz had been axtanded hours for some months without apparant problems.

(48} ltis piain that the magistrates’ particular concern was "migration” rather than problems generated by those coming
directly lo the premises for their evening out. Under the heading "The Four Licensing Objectives”, they say that they
accept that there have been no farmal or recorded complaints against the premises "but feel that because of tha
concept of migration that public nulsance and crime and disorder would be an inevitable consequence of [eaving the
hours as granted by the Local Authority”, Under the heading "Migration/Zoning” they begin:

“Tre Saughail Holel due tao its locaton and the fact that a number of license pramises in the surrounding area hava reduced hours

ta tnat of the Saughal* Hote! we be leve tha! as a consaguenca of this would ba that custamers wou'd migrate from these pramises
10 tne Sasghail Hota!, {s'c)’

and end

e agpres a‘e that tha extandad Fours nave seen in operation for severa’ manths withow any Incidents but have takaninio
corsda<aior 115 was currg the Winter months and ine atab'e numkbers wil ingraase in tha Surmar causing nu'sancafcrminalizy °

[49] They reiterats their conicern under tha haading “"Nuisance (Existing/Anticipaled)" saying that they "feal that public
nusance will be inevitable”.

[50] The Ciaimant complains that the magistrates’ treatment of the issuz of "migration” was lundamentally flawad on a
number of grounds,

[51] Firstly. 1t submiis thal thare was no evidence on which the magistrates could find that customars would come to
lhe premises whan other premises in the vicinily closed or cause trouble and their concerns were no more than
inapprogriate spaculation. The Claimant's position was that there was no evidence of migration lo thair premises
There ware no recorded complaints of any kind about the premises Iat alone specifically about migration, Ms Lesiay
Spencer who lives oppaosite the premises and is the Sacretary of the Saughall Massie Conservation Society gave
evidance of her fear that customers would migrate but said that she did not think there had baen any migration.

[52] Apart from their own local knowledgs, the only material on which the magistrates could possibly have formed their
views about migration was what Police Sergeant Yehya said in svidence. According to the legal advisor's notes, whilst
be.ng cross-examined by Mr Kirwan, the sergeant gave evidence about the other licensed premises operating in the
vicinity (which [ have seen marked an a local map and which were within walking distance of the premises) and thelr

closing hours and said that thers were three assaults each weak at one of the premises. The legal advisor records that
he also said:

“"We has= staggaered closing. This cou'd cause probems it nas the potentia: to cause difficuities in tn2 area, | have a fist of
cors:deratl ons but none wouid rank as high as crime, not aven noise. No compralnts have been made to me gven regarding ncise
On# corcer was disparsa. We gave peopls one hour to disperse and therefare reduced from 2.002m ta 1.00am 1.00am closing
at2 280 peao e 'eaving pramises. Othar premises subject to high 'eve s of crima migration not an issue " [my italics)

[53] | aporecisie that this evidence acknowledged that slaggered closing could cause problems but, had migration
been a significant issue as opposed lo a mere possibllity, one can, | think, assume that the police would have made
reprasentations on that scora, particulariy given that they had plainly considerad the impact of rading hours spacifically
and had init:ally objected to the even longer hours ariginally proposed by the Claimant. It is noteworthy that even when
they were in opposition to the plans, it was naver on the basis of migration of disruptive characters from other licensed
premises and aiways simply an the basis of late noise from ordinary customers of the premises dispersing. The
absence of police objections before either the licensing authority or the Magistrates' Court seems to have surprised the
magistrates who said so In their Reasons, commenting "We were surprised that the Palice originally objected to the
application but withdrew that objection after a slight variatian of the terms.” In so saying. they canvey, in my view, not
only thair surprise about the Police approach but also their disagreement with it.

[54] kt was not open to the magistrates, in my view, to elevate what Sergeant Yehya said in the witnass box to
evidence {nat a problem with migration could reasonably be expected, nor do they say anything in their reasans which
suggests that they did rely on his evidence in this way. The only concems about migration wera therefore the
magistraizs’ own with perhaps some fears expressed by local residents though not on the basis of firm historica!
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examples of mgration to tha premises,

authorities, is an important fealure of the Act's approach. There can be littie doubt that local magistrates are also
entitled to take into account thelr own knowledge but, in my judgment, they must measure their own views against the
evidence presented to them. In some cases idence will require them tg adi air own impression, THis 1S
pericyuiany ikely to be so where it is given by a responsible authorily such as the police. muyst alsa scrutinise
their own anxielies aboul matiers such as noise and olNer types of public nuisance particularly carefully i the =
responsible authorities ralse no objections on these grounds, These magistralas did recognise the absence of police
objections which caused them surprise and they chose to differ from the police in reliance on their own views. The
Claimant submits that in so doing they departed into the realms of impermissible spaculation not only in concluding
that there would ba migration but also in concluding that in this case it would generate nuisance and disorder. The First
Interested Party is correct in submitting that the Guidance accepts a link between migration and a potential breach of
the licensing objactives bul it is also clear from the Guidance that each case musl be decided on its individual facts so
the magistrates could not simply assume that if people came from other premises, there would be trouble.

%[55} It Is clear from the Guidance that drawing on local knowledge, at least the local knowledge of local licensing

{56] The Claimant complains that the maglistrates’ treatment of the migration issue also flies in the face of the
Guidance because firstly it was an improper attempt 1o implement zoning and secondly it ignored the general principle

of longer opening hours,

[57] Zening is the setling of fixed trading hours within a designated area so that all the pubs [n a givan area have
sumilar trading hours. The problem created by it. as demonstrated by experience in Scotland, is that people move
across zoning boundaries in search of pubs opening later and thal causes disorder and disturbance. The Guidance

says. at para 6.8

fne hcensing autnonly should consider restricting o hows of rading only where this is necessary because of the poleniial
wnipact on the oromaotion of lhe hicensing objecles Irom lxed and arlif cialty-early closing bmas *

it stresses that above all, licensing authorities should not fix predetermined closing imes for particular areas.

(58] 1 am not convinced that the magistrates’ imiting of the Claimanl's operational hours can properly be described as
implementing zoning which, in my view, is a term thal is more appropriate to describe a general policy imposad by a
licensing authority for a definad area than an individual decision of this type, albeit mada with referance to the op=ning
hours of othar premises in the vicinity and having the effect of imposing Ihe same hours as those premisas.

[59]) Whal has more weight, however, is the Claimant's submission that the magisirates failed to give proper weight to
the genaral principle of later opening hours and to the intention that the appraach lo licensing under the Act would be
to grant the hours sought for the premises unless it was necessary to modify them in pursuit of the licensing objectives.
The Reasons include a heading "Flexibility” undar which the magistrates say simply "We have considered the concept
of Flexibility." In so saying, they may be referring to the sort of flexibility to which reference is made, for example, in
para 6.6 of the Guidance (see above) but their shorthand does not enable one to know to what conciusions their
consideration of the concept led tham in this casa nor whather they had reliably in mind that the starting point should
be that limitations should not be imposed upon the licance sought unless necessary to promote tha licensing objactives
rathar than that tha hcensing authority or the court should form its own view of what was necessary for the pramises

and only grant thal.

(60] Tha Claimant was seeking to have the freedom to open later on certain occasions when the trade justified it or, as
the magistrates put it, "tha application for extended hours was to allow flexibility to open later on certain occasions”. As
the First Intzrested Party would submit, the magistrates may have inferad from Mr Miller's comment about making hay
that the premises would often be open [ate rather than this happening only infrequently in accordance with the picture
presented to the licensing authority. If this was their infarence, howevsr, it is odd that they considered that the Claimant
could deal with the position by appiying for a tamporary certificate because this would have allowead the premises to
open later on only a limited number of occasions. They make no exprass finding in their Reasons as to the frequency
on which they considared the Claimant intended to keep the premises open iate. This was material not only to the
dagra2 of disturbance that might be caused generally by late opening but also specifically to the issue of whether therza
would be migration, It would seem unlikely that customers from nearby pubs would bother to walk or even drive lo the
Saugnall Hota! in s2arch of arother drink at the end of their evanings unless the Saughali Hotal was opar late
suFiciendy frequently to l2ad them to a reasonabia expactaton that their journey would be worhwhile



[61] The magistratas' comment about the temporary certificate also sesems to me to be an example of a failure by them
to adopt the lighter approach that tha Act dictated and to allow fiexibility to thase operating licensed premises unless
the licensing objectives required otherwise. Temporary cerificates would be a cumbersome and restricled means of

achieving flexibility, not rasponsive to the day to day fluctuations in business, only available a limited number of times,
and not in line wilh the philosophy of the Act.

(62] There Is no consideralion in the magistrates' decision of whether the Imposition of conditions to control noise or
other nuisance (which were going to be imposed) would be sufficient to promote the licensing objectives without
reducing the operating hours of the premises. Given that the Act dictates that only such steps as are necessary should
be taken with regard to the variation of the terms of operation sought, such consideration was required.

MY OVERALL CONCLUSIONS

(€3] It would be wrang, in my judgment, to say thal the magistrates failed to take account of the licensing ohjeclives, At
the outset of their Reasons, they corractly identify those which are relevant, Similarly, as the First interested Party
submils, whilst they did not articulate that the curtailment of the hours sought was "necessary” to pramate those
objectives, it is implied in thelr decision that they did take this view and it can also be inferred from their comment that
because of the cancept of migration, public nuisance and crime and disorder would be "an inevitable cansegquence" of
leaving tne hours as grantad by the Local Authority. However, in my view thair appraach to whal was "necessary” was
coloured by a failure to take proper account of the changed approach to licensing intraduced by the Act, Had thay had
proper regard lo the Act and the Guidance, they would have approached the malter with a graater reluctance to
impose regulation and would have looked for real evidence that it was required in the circumstances of the case. Their
conclusion that it was so required on tha basis of a risk of migration from other premises in the vicinity was not one to
which a properly directed bench could have come. The fact that the police did not oppose the hours sought on this
basis should have we ghed very heavily with them whereas, in fact, they appear to have dismissed the police view
because it did not agree with their own, They should also have considered specifically the question of precisely how
fraquently the premises would be likely to be open late and made findings about it. They would then have been able to
compare tnis to the winter opening pattarn in ralalion to which they accepted there had been no complaints and draw
proper conclusions as 1o the extent lo which the summer months wouid be likely to differ from the winter picture.
rlaving formed a clear view of how frequently late opening could be anticipated, they would also have been able to
draw more reliable conclusions about the willingness of customers from further afield to migrate to Saughall Massie.
They proceeded without proper evidence and gave thair own views excessive weight and their resulling decision
lumited the hours of operation of the premises without it having been established that it was necessaryto do soto
promole the licensing abjectives. In all the circumstances, their decision was unfawful and it must be quashed.

[64] i have said Iittle so far about what appears in the magistrates’ response for the judicial review proceedings. The
various documents comprising the response did nothing to allay my concerns about the magistrates’ decision. Indeed
quite a lot of what was said reinforced my view that the magistrates had largely ignored the evidence and imposed
their own views. They refer In their responsa to incidants about which the resldents had given evidence and to the
residents not having complained formally for various reasons, for example because it was Christmas or because thera
was thought to be no point. If the magistrates considered these matters lo be relevant, it was incumbent on them 1o
say so clearly in their reasons wheraas they there recorded their acceplance that there had bean no formal or recorded
complaints, that the extended hours had been in operation for sevaral months without incidents and that they had
attachad little or no weight to the stalements of the witnesses of the Appellant, They also refer extensively in their
responsa to thar thoughts on migration, including that peaple may come from furthar afield than the pubs in the vicinity
in cars. Parucularly concerning is that thay refar repeatedly to a perceived issue over police resaurces which is not
something that, as far as | can see, had been raised by Sergeant Yehya or explored with him in evidence. Mr Beare
says Ir his statement for example, ". . . there is also the question of Police resources and their ability to effaclively
police this area espacially at weskands with already stratched resources being deployad in Hoylake."

[65] Raferance is made in the respensa documents to the court fzeling that the Brewery's proposad opening hours
coriradictad the acceptable activities of a family pub and that the Saughall Hotel is “a village pub and not a night spot
in the centre of town". For tha courl lo take matters such as this into account seems to me to be an interference with
the commercial freedom of the pramises of a type that was not permissible under the Act unless it was necessary to
promote the licensing objectives. | appreciata that the magistrates' response seems to suggest that they feared that a
different type of custorner was being couried or would invite themselves once it got too fate for families but this does
not seam to have bean foundad on anything that was given tn evidence so was really not muech more than speculation.

[66] Mr Beere's statement ends with a reference to the Brawery wanting to make hay while the sun shines, of which e
says, "l believe that this statement was indicative of the Brawery's attitude to local residents and to the genaral

management of tne premises,” Given that problems with or in the vicinity of the premisas had been almost non-axisten:
and thai the magistrates had rot saer fit to make raferance in their R=ascns to any difficulties caused by the Hotel, it is
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hard to s=e how this belief couid be jusiifiad but it does parhaps examplify the approach of the magistratas.

[67] | have considered quite separately the argument as to whether the hours of opening can be regulated as part of
the licensing of premises as oppeosed to the hours during which licensable activitiss take place. It was suggested
during argument that there was no power lo regulats the time by which people must leave the premises. | cannot agree
with this. Clearly kaeping premises open (as opposed to providing entartainmant or supplying alcohol there} is not a
licensable aclivity as such. Howavar, the operating schadule which must be supplied with an application for a premises
licence must include a statement of the matters set out in s 17(4) and these include not only the times when itis
proposad that the licensable activities are to take place bul also "any other times during which it is proposed that the
premises are to be open to the public®. On a new grant of a premises licence, where there are no representations the
licensing authority has to grant the application subject only to such conditions as are consistent with the operating
schedule. ! see no reason why, if it is nacessary lo promote the ficensing objaclives, these conditions should not
include a provision requlring the premises lo be shut by the time that is specified in the operating schedule, If
representations are made and the licensing authority ultimately grants the application, it can depart from the lerms set
out in the operating schedule when imposing conditions in sa far as this is necessary for the promotion of the licensing
objeclives. It must follow that it can impose an earlier time for the premises (o be locked up than the Applicant wished
and specifiad in its oparating schedule. Il is important to keep in mind in this regard that the role of the licensing
authority and, if there is an appeal, the court, has lwo dimensions; the fundamental task is to license activitias which
require a licence and the associated task is lo consider what, if any, conditions are imposed on the Applicant to ensure
the promotion of the licensing objectives. A requirement that the premises close at a particular ime seems lo ma to be
a condition just like any other, such as keeping doors and windows closed to prevent noise. | see no reason why a
condition of closing up the premisas at a paricular time should not therefore bea imposed where controlling the hours of
the kcensable actlivilies on the premises (and such other conditions as may be imposed) is not sufficient lo promote the
licensing objeclives.

THE COSTS ARGUMENT

{68] in the light of my conclusion that the magislrates' decision is uniawful and therefore must be quashed, it is nol
appropriate for me lo consider the arguments in relation to their costs order further. The Appellants had given an
undertaking to the Licensing Authority that they would not seek cosls against the Licensing Authority and they sought
the enlirety of thair costs of the appeal from the Claimanl. The magistrates granted that order and the Claimant
submits that that was not an order that was open to them. Whatever the merits of that argument, the magistrales’ order
in refation to costs cannot now stand. The basic foundation for the order for costs was that the appaal had succeeded
and the Claimant had lost, Thal position has now been overlurned and (the costs order must go aleng with the
magistrates' maln decision. The magistrates would have had no reason to grant costs against the Claimant if the
appeal had besn dismissad.

Appeal dismissed.
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Naphens plc; Kirwans. Wirral MBG

BLACK J:

(1] This is an application by Daniel Thwaitas plc ("the Claimant") for judicial review of a licensing dacision made by the
Wirral Magistrates' Court {"the Magistrates’ Court") on 5 April 2006 and that court's decision on 21 April 2006

concerning the costs of the proceedings. The Claimant szeks an order quashing both decisions. Permission to apply
for judicial review was granted by Pitchford Jon 2 November 2006,

THE FACTUAL BACKGROUND

{2] The Claimant owns the Saughall Hotel in Saughall Massie, Wirral which it operates as licensed premises ("the
premises”). lt origirally held a licence under the Licensing Act 1964. In June 2005, it commenced an application to the
Licensing Sub-Committee of the Metropalitan Borough of Wirral (“the licensing authority”) for the existing licence ta be
converted to a premises licence under the Licensing Act 2003 and for the licence to be varied simultanegusly.

[3] In essence. the Claimant was seeking to conduct business at the premises for longer hours than were permitted
under the original licence. The police did not support the extension of the hours to the extent that the Claimant initially
propasad. The Claimant agreed to restrict the hours to those that were acceptable to the police. Accordingly, the
licensing authority was asked to grant a licence that would permit music and dancing to 11pm and alcohol sales until
midnight on all nights except Friday and Saturday and, an Friday and Saturday nights, music and dancing to midnight
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and alcohol sales until 1pm, with the doors closing ona hour after tha last alcohol sale every night.

(4] The police withdrew their represantations against the modified proposals and did not appear before the licensing
authorily when the matter was heard on 23 August 2005, No representations were made by the Wirral Environmental
Hsalth Servicas either. Howaver, there was opposition to the propoesals at the hearing from tha Saughall Massie
Conservation Socigty ("the First Intarested Parly”™) and other Saughall Massle rasidents.

[5] The Claimant told the licensing authority at the hearing that the hours of operation at the premisas would not vary
significantly from the existing hours of operation and that the application for extended hours was to allow flexibility to
open later "on special occasions” This was a malter of which the licensing authorily took note as Is recorded in the
minules of their determination.

[6] The licence was granted in the modified terms requested together with an additional hour for licensable activities
and an extra 30 minutes for the hours the premises were o be open 1o the public over Christmas and at the major
bank holidays. Special arrangements were also permitted for New Year's Eve, The licensing authority removad certain
conditions thal had baen imposed on the old licence (requiring all alcoho! to ba consumed within 20 minutes of the last
alcoho! sale and banning children under 14 from the bar) and impased other conditions which were obviously aimad at
controlling noise, namely thal the area outside must be cleared by 11pm, that the premises must promole the use of
taxi firms which use a call-back syslem, that all deors and windows must be kept closed whzn regulated enterlainment
was provided and that prominent nolices should be placed on the premises requiring customers to leave quietly.

{7] The Saughall Massie Conservation Society and "others" appealed against the licensing decision lo the Magistrates'
Court on the ground that the licensing authority’s decision "was no! made with a view to promation of and in
accordance with the licensing objectives pursuant o s 4, Pt 2 of the Licensing Act 2003",

[8] The appeal occupied the Magistrates’ Court from 3 - 5§ April 2006, The Respondents to the appeal were the
licensing authority and the Claimant which bath defended the licensing authorily's decision. Witnesses ware called
including Saughall Massie residents. Police Sergeant Yehya who deall with the stance of the Merseyside police, and
pMr Milter, the manager of the premises,

[9] The justices granied the appeal Their Reasons run to three pages of typescript, one page of which is entirely taken
up with setfing out the new hours of oparation thay imposed. These parmitted entertainment until 11pm and alcohol
sales unti! 11.30pm on all nights except Friday and Saturday when entertainmant would ba permitted until 11.30pm
and alcohol sales until midnight. The premises could remain open to the public ualil midnight on all nights except
Frnday and Saturday when they could clese at 1am. Similar provisions were imposed lo those imposed by the licensing
authorty 16 relation to later opening at Christmas and major bank holidays and the provisions relating io New Yaar's
Eve and the conditions of tha licence remained unaltered.

[10] The new licence had come into efiect on 24 November 2005 so the new arrangements had been running for
sevaral months by the time of tha hearing before the Magistrates' Court. There had been no formal or recorded
complaints against the pramises under the old or the new regime as the justices acknowledged in their Re2asons. The
resrdents who gave evidence were fearful of problams if the extended hours were allowed in the summer. The
Chawman of the Conservation Socisty, who gave oral evidence, spoke of people urinating in the gardens and a
problem with fitter. 1t appears from the sialement filed by the Chairman of the Bench for these judicial reviaw
proceedings that evidenca was also given of intarference with machinery on nearby Diamond Farm. The justices’
Reasons maka no referanca at all to thase matlers. As to the statements of the "Witnesses of the Appellant”, they say
simply that thay have read and considared thern but attached litt'e or no waight to them.

{11] The justices and their legal advisor have filed a considerable amount of material in response to the judicial review
proceedings, in all 31 closely typed pages. These comprise their Response lo the Claim, statements from Alistair
Beera (who was the chairman of the bench), Mary Woodhouse (another of the bench) and Stephen Pickstock (the
legal advisor), and what is said in the index to be a document by Mr Beera from which he prepared his statement,
There was limited argument before me as to the status of these documents and the weight that | should give to tham. it
was not submitted that | should dacline to have any regard to them although | think it Is fair to say that it was common
ground batwaen the parties, rightly in my viaw, that | should concentrale principally on the Reasons. it is establisksd by
authorities such as R v Westminstar City Council ex parte Ermakov {1996] 2 All ER 302, 95 LGR 119, {1896] 2 FCR
208 tha' the court can admit avidence io elucidate or, exceptionally. correct or add to the reasons given by the decision
maka: at the time of the decisicn bui that it should be very cautious atout doing so. The function of such eviderze
should ganerally be eiucidation not fundarmental alteration, confirmation net centradiction, In the circumstancas, | have
read carefully what the magistrates have provided but approached its rolg in tha judicial raview proceadings cauiious =
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THE BROAD NATURE OF THE CLAIM IN RELATION TO THE LICENSING DECISION

{12] The Ciaimant argues that the Magistrates' Court decision is unlawful for a number of reasans. Itis arguad that the
decision was not in line with the philosophy of the Licensing Act 2003 ("the Act") and imposed restrictions on the
Claimant's operation which were not necessary to promote the licensing objectives set out in that Act, that it was based
on speculation rather than evidence, that it look into account irrelsvant considerations and failed to take into account
proper considerations, and that it was a decision to which no properly directed Magistrates’ Court could have come on
the evidance. In 50 far as the court imposed conditions as to the time at which the premises must close, it is submitted

that this was nol a malter which can be regulated under the Act. It is further argued that the magistrales failed lo give
adequate reasons for thair decision.

THE LEGAL BACKGROUND

[13] The Licensing Act 2003 was intended to provide a "more efficient” "more responsive" and "flexible” system of
hcensing which did not interfare unnecessarily. It aimed to give business greater freedom and flexibility to meaet the

expactalions of cuslomers and to provide greater choice for consumers whilst pratecting local residants from
disturbances and anti-social behaviour,

[14] Note 12 of tha explanatory nates to tha Act gives an indication of the approach to be taken under the Act. It reads:

"12 17 conlrast i the ewstng 'aw the Act doss not praserbe tne days ar tha opening hours when a'cano: may be so'd by rataif fo-
carsampion an or of pramises Nor doss 1t spacify when other | censabls actvitias may be carmied an. Instaad. the Aophcant for a
premises | cence o a c.ub premises ceriificate wi! be ab'z to choose the days and tha hours during which they wish to be
zulrorsed to carry on ficensab'e aclivities at tha premises lor which a licence is sought. The licence will be granied on those terms
un es3, fal owlng the making of represantations to the licensing autharity n2 authority considers it nacessary ta ra,ect the
apoical.on of vary thosa tarms for the purpose of promotng the licens'ng objectives *

{15] Section 1 of the Act pravides:

“S1i1) For ne curposas of this Ast the Fa/cvirg ara ficensabe aclisties -
(a)ra saebyr=arof acong.

{3} [zuos,

(3) 12 prav 5 00 of ragu'atad sneeranment. ang

(3) t~2 270v 5 on =f Iate migh: rafrasbment *

{16] To carry on 2 licensable acilvity, 2 premisas licence granted under Pt 3 of the Act is genarally raquired, s 2.
Application for @ pramises licence must be made lo tha relavant licensing authority. s 17(1).

(17] By virtua ci 5 &, the licensing authority must carry out all its functions under the Act (including its functions in

re'ation to dstarmiring an application for a premises ficence or an application for a variation of a premises licence)} with
a view to promoting the “licensing objectives”. These ara set outin s 4 as follows:

'$4(2) Tra icans rg chjectives ara
(a1 Te areventcr af erme and discrder

(31 2unne safaty
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{c) the prevention of public nuisance; and

(d) the protection of childran {rarm harm.”

[18] in carrying out its licensing functions, by virtue of s 4(3) the licensing authority must also have regard lo its
licensing slatement published under s 5 and any guidance issued by the Secretary of State under s 182.

[19] Section 182 obligas the Secrelary of State to issue guidancs to licensing authorities on the discharge of their
funclions undar the Act. Guidance was issued in July 2004 ("the Guidance”). It was updated in June 2007 but it is the
original guidance that is relevant in this case. In any evant, none of the changes made are malerial to the issues | have
lo determing.

{20] The Foreword says lhal the Guidance:

“5 intended to aid licena ng authorities in carrying out their functions under the 2003 Act and to ensure the spread of best practice
and greater cons stency of approach. This does not mean wa arg intent an ercding local discrelion. On the contrary, the legislation
15 fund amentaliy based on local decision-making informed by local knowledge and local people. Our intention Is (o encourage and
ymprove good operating practice, pramote parinership and Lo drive out unjustilied inconsistencies and poor practice”

{21] As the Guidance says in para 1.7, it does not replace the statutory provisions of the Act or add to its scope.
Paragraph 2.3 says

"Among other things, section 4 of the 2003 Act prowides thalin carrying out iis functions a licensing aulhority must have ragard o
gu:dance issuad by the Secretary of State under section 182 The requirement 15 therefare binding on all icensing authorities to
that extent Howaver, it is recogrised that the Guidance cannol anlicipale every possibla scenaric or sel of cwcumstances that may
anse and so long as the Guidance has been properly and carelully understoad and considared, licensing authories may dapan
trom it If thay have reason to do so When doing so, licensing authories will nead to give full reasons for their ackons Deparure
irom the Guidance could give rise to an appea! or jud-¢ial raview, and ha raasons giran will than be a key considaration for tha
courts whan considering the lawfulness and merits ol any decision taken ®

[22] An application to the licensing autherity for 2 premises licence must be accompanlied by an operating schedule in
the prescribed form including a staterment of the matters sst out In 5 17(4) which are as follows:

(a) the ra'avant | censable activities,

i) the times during which it is proposad that the relavant licensable aclivilies are to taxe placa,

() ary other tmes dunng whicn it s progosed that the prem:sas are 1o be open (o the puoic.

2t anare oe Anol canl aishes the 'icence (o Fava effect for a kmrited perded tha! percd

(e} where Ine r2levant licensable activities include the suppily of aicohal, prescribed information in respect of the individua® whom
the Appl cant wishes lo have specifiad in the premises licence as the premisas supervisor,

{7 wnera ‘ha relevant Icensable activitias inciuda the supo'y of alcohol, whether the supp.ies ara proposed lo ba for consumpton
on the pramisas or off the pramisas. or bath,

{g) 're sizos whick it's praoasad to Lake to aromote the licensing opjactives

i) suck strer matters as may e crascrbed '



[23] Section 1B deals with the delarminalion of an a
terms with the determination of an ap
provisions of 5 18,

pplicalion {or a premises licence. Section 35 deals in very similar
plication to vary a premises licence, it will be sufficient only ta set aut here the

[24] Saction 18(2) providas that, subject to sub-s (3), the authority must grant tha licence in accordance with the
application subject only to:

‘2] sJ¢i condiors as are censistant with tha oparating schadu'e ascompanying ihe appicaton and
(o) a7/ cora tons which must under s2ction 19 20 or 21 ba inc'udad in tha licenza *
[25] Section 19 deals with premises licences which authorise the supply of alcohal. Such licences must include certain

condit:ons ensuring that evary supply of alcohol is madz or authorised by a person who holds a parsonal licence and

that no supply of alcohol is made when there is no properly licensed designated premisas supervisor, Sections 20 and
21 are not relavant to this claim.

[26] Saction 18(3) providas that whera relevant representations are made, tha authority has ceriain specified
obligatons. In so far as is relevant to this appeal "relevant representations® are defined in s 1B(86) as follows:

'|8) Far 13 parooses of tnis sectan, 'ra'evani reprasantations’ maans reprasamations which -

() are a3out tha u4a y 2ffest of the grant ef 1ne preises hicence on the promation of the licens ng otjectivas

() mee: tre requ ramants of sub-secton (7)

{ey. "

{27] Sub-saclion (7) provides:

'\7) Tre raquirarrants of this subsacton are -

(a) ina: ire ragrasentations wara made by an ntarastac party crresponsbe auwtrority withir the parod prascrived undsr saction
*Ta)iz)

(2} :nazin2; nase rot baen withdrawn, ard

{31 rire casa o’ reprasantationrs mada by ar intsrastad pary (whe s Fof a se arase

r ansib 2 athority} thaivay are raot 10 tha
oanar 3’ i~2 r2:2vant leersing authanty frive.ous or vexatous

{28] Where relevant raprasentations are made, the authority must hold a hearing to consider them unless the authority
the Appl.cant and each person who has made representations agrees that a hearing Is unnecessary. By virtuz of s
18(3)(b). the authority must also "{b) having regard to the representations, take such of the steps mentioned in sub-
section (4) (if any) as 't considers necessary for the promotion of the licensing objectivas”

[29] Saction 18{4) providas:

4, Tre steng are -
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(2) to gran: tha Leance subject to -

{i) the conditions mentioned In sub-section (2){a) modified to such extent as the authority considers nacessary for the promotion of
the kcans.ng objectives, and

(1) any condi'an which must under saction 19, 20 or 21 ba inciudea in the ficenca,
{b) to excuds from the scope of the licence any of the licensabl activit.es to which the application relates;
{c) to raluse to specily & person in the Licence as the pramises supearvisor,

(d) 0 rejeci tha apglication.”

[30] Conditions are modified for tha purposes of sub-s (4){a)(i} if any of them is allered or omitled or any new condition
is added.

[31] During the currency of a premises licence, by virtue of s 51, an interested parly (broadly speaking, a local resident
or business) or a responsible authority (police, fire, enviranmental heaith elc) may apply lo the relevant licensing
authanty for a review of the licence on a ground which is relevant to one or more of the licensing objeclives. By virlue
of s 52, a hearing must be held to consider the application and any relevant representations and the authority must
take such steps from a specified list as it considers necessary for the promotion of the licensing objactive. Tha steps
range from modifying the conditions of the icence lo suspending it or revoking it completely.

[32] The Act makes provision in Pt 5 for "permilted temporary activity” which, loosely speaking, is a form of ad hoc
heensing to cover icensable activities which are not cavered by a more general licence. The systern involves proper
nolticalion of an event to the licensing authorily and the police. Provided the applicable number of temporary event
nolices has not been exceeded and the police do notintervene, the evenl is automatically permitted. Temporary event
nolices can only be given in respecl of any particular premises 12 times in a calendar year and lhe pariod for which
each event |asts must not excead 96 hours.

{33) Section 181 provides for appeals to be madz against dacisions of tha licensing authorily to a Magistraies’ Court
whach is, of coursz, how the decisions in relation to which judicial review is sought in this case came lo be made.

THE DETAIL OF THE CLAIM

{34] The Claimant submits that in making its decision lo allow the appeal in relation to the premises licence, the
Magistrates' Court failad in a number of respacls to taks account of the changes that the new licensing regime has
made and faled to adopt tha approach required by thz Act. It is further submitted that the magistrates fsiled propery to
considar and taksa inio account the Guidance.

(35] Thera is no doubt that the Guidance is ralavant in the magistrates’ dacision making. As | have set out above, s
4(3) requiras the licensing authority to "have regard” lo the Guidance. By extansion, so must a Magistrates’ Court
dealing with an appeal from a decision of the licensing authority. The Guidance says:

“10 8 [r hearing an appeal against any dacision made by a licensing authonty, the Magistrates®' Court concemad '»ilt have regard to
that licensing suthosity's statement of licensing policy and this Guidance Hawever, the court would be entitled to depart from eithar
the statement of licensing policy or this Guidance if it considered it is jusified 1o do so because of the individual excumstances of

any case”

{36] M- Pick.p subrts tng! a'thougn the Guidance is not birding arc local vaniation is 2xprassly permitiad it sheuid
rot ba depariad from unless therz is good r2asor to do 50



[37] Mr Flood for the First Intarestad Party submils that the Guidance simply serves to provide information for the
magistraias and provided that they have had regard to it, that is sufficient. He also points oul that, in some raspects (as

is claar from the wording of the Guidance), the Guidance is 3 statement of Government balief rather than proved fact,
Inviting attention to the judgment of Beatson J in J D Weatherspoon plc v Guildford Borough Council {2006} EWHC 815
(Admin), [2007] 1 All ER 400, [2006] LGR 767, he Identifies th

at different policy elements in the Guidance may pull in
different directions in a particular case, fexibility and custome

r choice potentially conflicling with the need to prevent
crime and disorder. He submits that provided that the magistrates consull the Guidance, they do nat need to use it as
"a decision making matrix that the declding Court has to sequentially address in making its decision in the manner it
would if considering a section of a statute”. :

(38] There is no doubt that regard must be had to the Guidance by the magistrates but that its force is less than that of
a statute. That is common ground between the parties, The Guidance contains advice of varying degrees of spacificity.
At one end of the spectrum, it reinforces the genaral philosophy and approach of the Act. Hawavar, it also provides firm
advice on particular issues, an example being what could almost be describad as a prohibition on local authorities

seaxing to enginaer staggerad closing times by setting quotas for particular closing limes. | accept that any individual
hcensing dacision may give rise to a need to balance conflicting factors which are included in the Guidanee and thatin
resolving this conflict, a licensing authority or Magistrates' Court may justifiably give less weight to some parts of the
Guidance and more to athers. As the Guidance itself says, it may also depar fram the Guidance if particular features

of the indwidual case require thal. Whal a licensing authority or Magistrates' Court is not entitled to do is simply to
ignore the Guidance or fail to give it any weight, whether bacause it does not agree with the Government's policy or its
mzthads of regulating licensable activities or for any other reason. Furtharmora, whan a Magistrates' Court is entitied
to depart from the Guidance and justifiably does so, it must, in my view, give proper reasons for so doing. As para 2.3
of thz Guidance says in relation to the need for licensing authorities to giva reasons:

Waan [dapartng ‘rom 113 Gudance) licens:ng autheritias wii naad 1o give fu' rzasons far thair actons Departurz from the

G dance could g'vz riss o an appea’ of jud cial review and the raazons given vi'l than ba a kay consideration for tha counts when
cons'dating the lawlu'nass and merits of any decis on taken *

This is a theme 10 which the Guidance retums repeatadly and is a principle which must be applicable to a Magistrates’
Court hearing an appeal as it is to a licensing authorily dealing with an application in the first instance. | agree with Mr
Flood for ihe First Interested Parly that the magistrates did not need to work slavishly through the Guidance in

articulating their decision but thay did need lo give fuil reasons far their decision averall and full reasons for departing
from tha Guidance if they considered it proper so ta do.

(39] In th's cas2, Mr Pickup submits that proper attention to the Guidance would have helped the magistrates to come

to a corract and reasonable decision and that they have failed to adhere to it without proper reasan and failed to carry
out their l.censing function in accordance with the Act,

[4D] Tha foundation of the Claimant's argument is that tha Act expects licensable activities to be restricted only where
that Is necessary to promote the four licensing objectives set out in s 4(2). There can be no debate about that. It is
clearly establishad by the Act and confirmed in the Guidance. For example, in the Act, s 18(3)(b), dealing with tha
determination of an application for a premises licence, provides that where relevant representations are made the
hcensing authority must "take such of the steps mentioned in sub-s (4) (if any) as it considers necessary for the
promotion of the licensing objectives” (the steps in sub-s (4) include the grant of the licence subject to conditions).
Saction 34(3)(b) dealing with the determination of an application to vary a premises licence, is in similar terms. The
Guidance repeatedly rafers, in a number of different contexts, ta the principle that regulatery action should only be
taken where itis necessary lo promote the licensing objectives. In particular, it clearly indicates that conditions should

not be attached o premises licences unless they are necessary to promote the licensing objectives, see for example
para 7.5 and also para 7.17 which includes this passage:

‘'cens rg autrores shou'd therefors snsura that any cord tions the /MEOSE are oriy

thase which ars necessary for tha
orcmrotar of re )

cen3rg objeclives. wiich means tha: they must not go further than what :$ neadag for that purposa *

[41] The Guidance also refers a number of times te tha need for regulation to be *proportionate™. This is not a tarm
contained in the-Act but if a regulatory provision is lo satisfy the hurdle of being "necessary”, it must in my view be
confined to that which is "proportionate” and one can understand why the Guidance spelts this out.

{42] Mr Pickup submits, and | accept, that the Act anticipatas that a "light touch bureaucracy” {a phrase used in para

5.99 of the Guidance) will be applied to the grant and variation of premises licences. He submits that this means that
unless there is evidence that extended hours will adversely affect one of the licensing objectives, the heurs should be
granted. A prime example of this arises when an application for a premisas licence is made and thers ara no relavant
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reprasentations made about it. In those circumstances, s 18(2) obliges the licensing authority lo grant th licence and it
can only impose conditions which ara consislent with the operating schedule submitted by the Applicant. Mr Fickup
says that such a light touch is made possible, as the Guldance itself says, by providing a review mechanism under the
Act by which to deal with concerns relating to the licensing objectives which arise following the grant of a licence in
respecl of individual premisas. He invites attention also to the existence of other provisions outside the ambit of the Act
which provide remedles for noise, for example the issue of a noise abatemant notice or the closura of noisy premises
under the Anti-Social Behaviour Act 2003. The Guldance makes clear that the existence of other legislative provisions
is relevant and may, in some casas, obviate the need for any further conditions to be imposed on a licence. Paragraph
7.18 from the section of the Guidance dealing with attaching conditions to licences is an ilustration of this approach:

“7.1B Itis perfecily possible that in certain cases, because lhe lest is one of nacessity, whera thera are other legislative provisions
which are retevant and must be observed by the App'icant, no addiional conditions at ail are nasded lo promote the licensing
obyectives ~

[43] The Guidance includes a section dealing with hours of trading which the Claimant submits further exemplifies the
philosophy of the Act. It begins with para 6.1 which reads "This Chapler provides guidance on good praclice in respect
of any condition imposed on a premises licence or club premises certificate in respect of hours of trading or supply.”

{(44] It conlinues:

"5 § The Government sirongly baltavas that fixed and artificially early closing Lmes promole, in lhe case of the sale or supply of
o'cohof lor consumplion an the pramisas, rapid binge drinking close lo closing timas, and are a kay cause of disorder and

d starbance when large numbers of customers are required o leave premises simullaneously This creatas excessive pressuras at
piaces where [ast lood is so'd or pubkc or private lransport is provided  This in umn producas friction and gives rise o disorder and
peaks of noise and other nwsance behasour. 1tis therefora importan! that licensing authorities recognise these problems when
addeassng issues such as the hours ot which premises should be wsed o carry on the pravision of licensable activities to the

frabhc

& & The am through the promation of the igensing objechives should be to reduce the polentta! for concentralions and achieve o
s'owar d:spersal of people from hicensed premises through longer opeming tres. Arbitrary restrictions that would undermine the
principle of laxiilily should tharelore ba avoided We will monitar the impact of the 2003 Act on crime and disorder and the olhar
ticansing objeckvas, il nacessary in the bghl of thass findmgs. we will intraduce further legisiation with the consent of Pariament lo
strengthan or aller any provisions *

[45] The Claimant submils that in imposing shorter hours than it requasted for tha supply of alcohol and for
entertainmeant, the magistrates went bayond that which was necessary for these premises and failed lo lake into
account thal, as the Guidance axplains, longer opening timas would In fact reduce the potential for problems arising
from licensed pramisas wheraas curiailing operations could run countar to the licensing objectives.

[46] The magistraies® Reasons racord their acceptance thal there had been no reported complaint in regard o public
nuisance and that the extended hours had operated without any incidents. The magistrales also record in the
Reasons, as | have already said, that they had attached litlle or no weight o the staternents from witnesses of the
Appellant. Nothing is said about difficulties mentioned in svidence by tha witnesses, As it was clearly incumbent on the
magistrates at Izast to adver in broad tarms to those matters that they look into account, it is fair to conclude in the
cwcumstances that thay proceeded upon the basis that thare was no reliable evidence of actual problems linked to the
premisas zithar under the old licence or undar the new revised licence. This was in lin2 with tha oral evidence of Police
Sargean: Yehya (as recordad in the rathar truncated notles of the legal advisor):

*1, ragoned .rodeat far the sile. Mo other incidents or complaints hava been received Thers arg nona inmy file Tnersars no
incadents we can directy fink to the Saughall Hole since previous'y open. Thers hava baen incidants locally but not linked ta thes2

pramises .’

[47] To judge by the Reasons tharefore, what led the magistrates to impose restricted hours of operation was their
forecast as to what would occur in tha future in association with the premises, notwithstanding the absance of reliable
svidence of past problams. The First Interasted Party obsarves that the manager of the premisas had given evidence
that he intanded in the summer to "make hay while the sun shines” and submits, correctly in my view, that the
magistratas were entitled to taka this apparent change of amphasis into account. However, Mr Flood further submits
that the svidence of wha! had happenad in the winter months was therefore of "little evidantial value® in datarmining
what was likzly to hapoen in the fulure and | canrot wholly agrae with him about this. Undoubtzdly the fact that tha
Claiman; intanded in futurz to maka more use of the axtanded hours raduced the value of the pramises’ past racord as
a oredictor of the futura but it could not, in my viaw, be complataly discardad by the magisiralas. Thay still had to tak»
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into account that thera had baen extended hours for seme months without apparant problems.

[48] it is plain that the magistrates' particular concern was “migration” rather than problems generatad by those coming
directly to the pramises for their evening out. Under the heading "The Four Licensing Objectives”, they say that they
accept that there have been no formal or recorded complaints against the premises "but feel that because of the

concepl of migration that public nuisance and crime and disorder would be an inevitable consequence of laaving the
hours as granted by the Lacal Authority”. Under the heading "Migration/Zoning" they begin:

"Tre Saugha’ Hotal due to its location and the fact that a number of licensa premises in the surround:ng area have raduced kours

1o tat of the SaughaT Hole' we bie'iave that as a consagquance of this wou'd be that custamars wouid migrate from these premises
o the Saagha® Hote' [sig]”

and end.

"z apprac at2 tia: tha extanded hours nava been in operation far severa’ months withoul any incidents but have saken into
cors d2waror 105 was turrg in2 Wnter montrs and avitab'e numbers wl incraas2 n the Summer caJsing nuisance/crmina iy °

[49] They reterate lhelr concern under the heading "Nuisance (Existing/Anticipated)” saying that they “ieel that public
nuisance will be inavitabie", .

[50] The Claimant complains thal the magistrates' treatmant of the issue of “migration” was fundamentally flawed on a
number of grounds.

[51]) Firstly, it submits that there was no evidance on which the magistrates could find that customers would coma to
the premises when other premises in the vicinity closed or cause traubile and their concerns were no more than
inappropriata speculation. The Claimant's position was that there was no evidence of migration to thair prermisas.
There were no recarded complaints of any kind about the premises let alone specifically about migration. Ms Lesley
Spencer who lives opposile the premises and is the Sacratary of the Saughall Massie Conservation Society gave
evidence of her fear that customers would migrate but said that she did not think there had been any migration.

{52) Apart from their own local knowiedge, the only malerial on which the magistrat2s could possibly hava formed their
views about migration was what Police Sergeant Yehya sald in evidence. According to tha legal advisor's notes, whilst
being cross-examinad by Mr Kirwan, the sargeant gave evidence about the other licensed premises operating in the
vicinity (which 1 have seen marked on a local map and which were within walking distance of the premises) and their

tlosing hours and said that there were thrae assaults each week at onz of the premisas. The legal advisor records that
he also said:

“We hava staggared closing. This could cause prob'ems it has the potentia’ 1o cause ditficulties in the area, | have a list of
cors.derators but none wou'd rank as high as crime, not even noise. No comp'a.nts have bean made to ma gven regarding noise.
Ora concer1 was dispersal We gave people cre hour io dispersa and theralare reduced from 2.00am to 1.00am 1 00am closing
2.2 200 peoo'e ‘eaving pramisas, Other premisas subject 10 high levels of crime migration not an issue * [my itzics]

[53} | appreciate that this evidence acknowledged that staggered closing could causa problems but, had migration
been a significant issue as opposed to a mere possibility, one can, | think, assume that the police would have made
reprasentations on trat scora, particularly givan that they had plainly considerad the impact of trading hours specifically
and had initially objected to the even longar hours originally proposed by the Claimant. It is noteworthy that even when
they were in apposition to the plans, it was never on the basis of migration of disruplive characters from other licensed
premises and always simply on the basis of late noise from ordinary customers of the premises dispersing, The
absence of police objections before either the licensing authority or the Magistrates' Court seems to have surprised tha
rnagistrates who said so in their Reasons, commenting "We were surprised that the Police originally objected to the
application but withdrew that objection after a slight variation of the terms.” in s0 saying. they convey, in my view, not
only their surprise about the Pelice approach but also their disagreement with it.

[34] It was not open to the magistrates, in my view, to elevate what Sergeant Yehya said in the witness box to
svidence that a problem with migration could reasonably be expected, nor do thay say anything in their reasons which
suggests that they did rely on his evidence in this way. The only concems about migration wers therefore the
magistraies’ own with perhaps some fears expressed by local residents though not on the basis of firm historical
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exarnples of migration to the premises.

{55] It is clear from the Guidance that drawing on lacal knowledge, at least the focal knowledge of local licensing
authorities, is an important feature of the Act's approach. There can be little doubt that local magistrates are also

entitled to take into account their own knowledge but, in my judgment, they must measure thelr own views against the

evidence prasented lo them. In some cases. the evidence will require them to adijust their own impression, Tis i$

their own anxieties aboul nakers such as noise and olher lypes of public nuisance particularly carefully if the
responsible authorities raise no objections on these arounds, These magistrales did recognise the absence of police
abjections which caused them surprise and they chose to differ from the police in refiance on their own views. The
Claimant submits that in 5o doing they departed into the realms of impermissible speculation not only in concluding
that there would be migration but also in concluding that in this casa it would generate nuisance and disorder. The First
interested Party is correct in submitting that the Guidance accepts a link between migration and a polential breach of
the licensing objectives but it is also clear from the Guidance that each case must be decided on its individual facts so
the magistrates could not simply assume that if people came from other premises, there would be trouble.

[56] The Claimant complains that the magislrales’ treatment of the migration issue also flies in the face of tha
Guidance because firstly it was an improper altempt to implement zoning and secondly it ignored the general principie
of langer opening hours.

{57] Zoning is the setting of fixed trading hours within a designated area so that all the pubs in a given area have
simitar trading hours. The problem created by it, as demonstrated by experisnce in Scotiand, Is that people mave
across zoning boundarias in search of pubs opening later and that causes disorder and disturbance. The Guidance
says, al para 6.8

“Tra licensing authonly shou'd consider restricling the hours of trading only whera Lhis is necessary because of the polential
mpact on the oromaban of the icensing objectives from fixed and arbficially-carly closing times ~

it stresses that above all, licensing aulhorities should not fix predetermined closing times lor particular areas.

{58] | am niot convinced that the magistrates' limiting of the Cleimant's operational hours can properly be described as
implementing zoning which, in my view, is a term that is more appropriate lo describs a ganeral policy imposzad by a
licensing authority for a definad area than an individua! decision of this type, albeit made with refarence to the opening
hours of other premises in the vicinity and having the effact of imposing the same hours as those pramises.

[59] What has more weight, hawever, is the Claimant's submission that the magistrates failed to give proper weight to
the genara) principle of later opening hours and ta the intention that the approach to licensing under the Act would be
lo grant the hours sought for the premises unless it was necessary (o modify them in pursuit of the licensing objectives.
Tha Reasons include a heading "Flexibility” undar which the maglstrates say simply "We have considered the concept
of Fiaxibility.” In so saying. they may be referring to the sort of flaxibility to which referance is made, for example, in
para 6.6 of the Guidance (see above) but their shorthand does not enable one to know lo whal conclusions their
considaration of the concept Jed them in this case nor whether th2y had reliably in mind that the starting point shouid
be that limitations should not be imposed ugaon the licence saugh! unless n=cessary to promote the licensing objeclives
rather than that tnz licensing authority or the courl should form its own view of what was nacessary for the premisas
and only grant that.

{60] The Claimant was seeking to have the freedom to open later on certain occasions when the trade juslified it or, as
the magistrates put it, "the application for extended hours was lo allow Aexibility to open later on certain occasions”. As
the First Interested Party would submit, the magistrates may have inferred from Mr Miller's comment aboul making hay
that the premises would ofien be open late rather than this happening only infrequently in accordance with the picture
presanted to the licensing authority. If this was their inferance, hawever, it is odd that they considered that the Claimant
could deal with the position by applying for a temporary certificate because this would have allowed the premisas to
open later on only a limited number of occasions. They make ne express finding in their Reasons as to the frequency
on which they considerad the Claimant intended to kaep the pramises opan late. This was material not only to the
degree of dislurbance that might be caused generally by late opening but also specifically to the issue of whether there
would be migration. It would s2em unlikaly that customers from nearby pubs would bother to walk or even drive to the
Saughall Hotel in search of another drink at the end of their evenings unless the Saughall Hotel was open late
suTicianty frequently o lead them !c a reasonable expectation that thair journey would be worthwhile.
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(61] The magistratas’' commant about ths temporary certificate also seems to me to ba an examplz of a failure by them
to adopt tha lighter approach that the Act dictaled and to allow flexibility to those operating licensed premises unlass
the licensing objectives required otherwise. Temporary certificates would be a cumbersome and restricted means of

achieving flexibility, not respansive to the day lo day fluctuations in business, only available a limited number of timas,
and not in line with the philosophy of the Act.

[62]) There is no consideration in the magisirates’ decision of whether the imposition of canditions to control noise or
other nuisance {which were going to be imposed) would be sufficient to promote the licensing objectives without
reducing the oparating hours of the premises. Given that the Act dictates that only such steps as are necessary should
be taken with regard to the variation of the terms of operation sought, such consideration was required.

MY OVERALL CONCLUSIONS

(63] It would be wrang, in my judgment, to say lhat the magistrates failed to take account of the licensing objectives. At
the outset of thelr Reasans, they correclly identify those which are relevant. Similarly, as the First Interested Party
submits, whilst they did nol articulale that the curtailment of the hours sought was “necessary” to promote those
objeclives, it is implied in their decision that thay did take this view and it can also be inferred from their comment that
because of the concept of migration, public nuisance and crime and disorder would be "an inevitable conseguence” of
lzaving the hours as granted by the Local Authority. However, in my view their approach ta what was "necessary” was
coloured by a failure to take proper account of the changed approach to licensing introduced by the Act. Had they had
proper regard to the Act and the Guidance, they would have approached the matier with a grealer reluctance to
impose ragulation and would have looked for real evidence that it was required In the circumstances of the case. Their
conclusion that it was so required on the basis of a risk of migration from other premises in the vicinily was not one lo
which a properly d.rected bench could have come. The fact that the police did not oppose the hours sought on this
basis should have weighed very heavily with them whereas, in fact, they appear to have dismissed the police view
because it did not agree with their own. They should also have considered specifically the question of precisely how
frequently the premisas would be likely to be open late and made lindings about it. They would then have been able to
compare this to the winter opening pattern in relalion ta which they accepted there had been no complaints and draw
proper conclusions as to the extent ta which the summer months would be likely o ditfer from the winter picture.
Having formed a clear view of how frequently late opening could be anticipaled, they would also have been able to
draw mare reliable conclusions about the willingness of customers from further afield to migrate to Saughall Massie.
They proceeded without proper evidence and gave their own views excessive weight and their resulting decision
limited the hours of operation of the premises without it having been established that it was necessary o do soto
promate the licensing objectives. In all the circumstancas, their decision was unlawful and it must be quashed.

{64] | have said little so far about what appears in the magistrates’ response for the judicial review proceedings. The
various documents comprising the response did nothing lo aliay my concerns about the magistrates’ decision. Indeed
quite a lot of what was said reinforced my view that the magistrates had largely ignored the evidence and imposed
their own views. They refer in their rasponse to incidents about which the residents had given evidence and to the
residents not having complained farmally for various reasons, for example because it was Christmas or because there
'was thought to be no point. If the magistrates considered these matters to be relavant, it was incumbent on them to
say sc clearly in their reasons whereas they there racorded their acceptance that there had been na formal or recorded
complaints, that the extended hours had been in operation for several months without incidents and that they had
attached littiz or no weight to the slataments of the witnesses of the Appellant. They also refer extensively in their
response to thair thoughts on migration, inciuding that people may come from furthar afield than the pubs in the vicinity
in cars. Particularly conceming Is that they refer repeatadly to a percaived issue over police resourcas which is not
sometning tnat, as far as | can see, had been raised by Sergeant Yehya or explorad with him in evidence. Mr Beere
says in nis statement for example, “. . . there is also the question of Police resources and thelr ability to effectivaly
oolice this area especially at weakends with already strelched resources being deployed in Hoylaks.”

{65] Refarence is made in the response documents ta the court faeling that the Brewery's proposad opening hours
coniradiced the acceptabls activities of a family pub and that the Saughall Hotel is "a village pub and not a night spot

in the centre of town”. For the court to take matters such as this into account seems to me to be an intarfarence with
the commercial freedom of the pramises of a type that was not permissible under the Act unless it was necessary to
promota the icensing objectives. | appreciate thal the magistrates' response sezms to suggest that thay feared thata
diiferant type of customer was being courted or would invite themselves once it got too late for families but this does
not seem to have been founded on anything that was given in evidence so was really not much more than speculation,

[66] Mr Beere's statement ends with a referance to the Brewery wanting to make hay while the sun shines, of which he
says, "I befieve that this statement was indicative of the Brawery's attitude to local residents and to the general

management of the prermises.” Given that problems with or in the vicinity of the pramises had bean almost non-existent
and that the magistrales had not seen fit to make reference in their Reasons to any difficuities caused by the Hotel, itis
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hard to se2 how this balief could ba justified but it does perhaps examplify tha approach of the magistrates.

[67] | have considared guita separately the argument as to whether the hours of opening can bs regulated as part of
the licensing of premises as opposed to the hours during which licensable aclivities taks place. It was suggested
during argument that there was no power lo regulate the time by which people must leava the premises. } cannol agree
with this. Ciearly keeping premisas open (as opposed to providing enterlainment or supplying alcohol there) is not a
licensable activity as such. Howavar, the operaling schadule which must be supplied with an application for a premisas
licence must include a statement of the mallers set out in 5 17(4) and these inciude not only the times when ilis
proposed thal the licansable activities are to take place but also "any other limes during which it is proposed thal the
premises are to be open lo the public”. On a new grant of a premisas licence, where thare are no representalions the
licensing authorily has to grant the application subject only to such conditions as are consistent with the operating
schedule. | see no reason why, if it is necessary lo promote the licensing objectives, thesa conditions should not
include a provision raguiring the premises o be shut by the time that is specified in the operating schedule. If
representalions are made and the licensing authority ultimately grants the application, it can depart from lhe terms set
out in the operating schedule when imposing conditions in so far as this is necessary for the promation of the licensing
objectives. It must follow that it can impase an earlier tima for the premisas to be locked up than the Applican! wished
and specified in its operating schedule, It is important to keep in mind in this regard that the role of the licensing
authorily and, if there is an appsal, the court, has two dimensions: the fundamental lask is to license acliviles which
require a heence and tha associated task is to consider whal, if any, conditions are imposed on the Applicant to ensure
the promotion of the licensing objectives. A requirement that the premises close at a particular time seems to me to be
a condition just like any olher, such as keeping doors and windows closed to prevent noise. | see no reason why a
condition of closing up the premises at a particuar lime should not therefore be imposed where cantroliing the hours of
the hcensable aclivities on the premises (and such other conditions as may be imposed) is not sufficient to promole the
licensing objectives.

THE COSTS ARGUMENT

[68] in the light of my conclusion thal the magistrates’ decision is unlawful and tharefore must be quashed, ilis not
appropriate for me to consider the arguments in relation to their costs order further. The Appellants had given an
undertaking 1o the Licensing Authority that they would not seek costs against the Licensing Authority and they sought
the entirety of thelr costs of the appea! frorn the Claimant. The magistrates granted that order and the Claimant
subnuts Lhat that was not an order that was open to them. Whalever the merits of that argumenl, the magistrates’ order
in relation to costs cannot now siand. The basic foundation for tha order for costs was that the appea! had succeedad
and the Claimant had last. That position has now been overturned and the costs order must go along with the
magistrates’ main decision. The magistrates would hiave nad no reason lo grant costs against tha Claimant if the
appeal had been dismissed.

Appaal dismissed,
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APPENDIX 5 - COMMENTS FROM RESPONSIBLE AUTHORITIES



Contact: Tracev Outhwaite
Direct Tel:
email:
Your ref:

Ourref: CON28/18/01937

Carol Graham

Environment, Health & Consumer Protection
Regeneration And Local Services

Burham County Council

Annand House

Meadowfield

Durham

DH7 BRS

16th August 2018

Dear Carol Graham

Propased  Application for a variation of Premises Licence
At Chaplains; 17 = 21 Front Street, Consett DHB 5AB

In response to your enquiry regarding the views of the Planning Depariment in relation to
the above, [ can confirm that the Northem Area Planning Team have no comments to
make at this time.

BUILDING CONTROL RESPONSE:

Bullding Regulation consent will not be required for your proposal, based on the
information you have provided.

| trust this information is of assislance however, should you wish to discuss this matter
further please do not hesitate to contact me.

Yours sincerely

Tracey Outhwaite
Assistant Planning OFicer

Regeneration and Local Services
Durham County Council, Planning Development (Nanh) Room 4/86-102, County Hall, Durham,
DH1 5UL Main Telephone: {

vww.duriham.gov.uk



From: s Mark Quinn

Sent: 07 August 2018 15:45

Te: Caro) Greham - Licensing Assistant {N'hoods)

Cc AHS Llicensing

Subject: icensing - variation of premises licence application received Chaplains,;17-21/ Front
. Street, Consatt o e d

Goad Afternoon

I have recelved an application to vary a licénce for the establishment: Chaplains, 17-21 Front Street, Consett
| have no comments or objections to make on behalf of Durham Loca) Safeguarding Children Board.
My Ref: SB/201B/105

Thanks

Mark Quinn
Quality and Performance Coordinator
Durham Local Safeguarding Children Board

Te!
County Hall
Durham

DH1 5U)

www.durham-lsch.org.uk




Frome: Ted Murphy

Sent: 07 August 2018 07:48

To: Carol Graham - Licensing Assistant (N'hoods)

Subject: *  RE: Licensing - variation of premisas licence application raceivad
Hi Caral,

No objection from Nuisance Action Team to variation.
Repards

Ted Murphy
Senior Environmental Health Qfficer
Regeneration and Local Services

T:
E:

Web: www.durham.gov.uk
Follow us on Twitter @durhamcouncil
Like us at facebook.com/durhamcouncil

Subject: Licensing - vanauon of premises licence applicanon receved
Dear Sir/Madam

The following application has been received/accapted by Durham County Council and is attached.
The current licence is also attached.

1 .

Application Type - Application for a variation of Premises Licence

Applicant: - Francis Kearney,

Premises — Chaplains, 17-21 Front Street, Consett

pate of Application - 3 August 2018 Last date for representations — 31 August 2018

Please note the last date for representations

Carol Graham



From: Sean Bamy

Sent: 086 August 2018 13:42

Ta: Carol Graham - Licensing Assistant (N'hooads)

Cc AHS Licensing : ' ;

Subject: RE: Licensing - variation of premises licence application receved Chaplains, 17-21
Front Street, Consett

Good Afternoon

| have received an application ta vary a licence for the establishment: Chaplains, 17-21 Front Street, Consett
I have no comments or objections to make on behalf of County Burham Public Health.
My Ref: PH/2018/011

Thanks
Sean’



From: . FS-Derwentside -

Sent: ! 08 August 2018 11:16

To: Carol Graham - Licensing Assistant (N'hoads)

Subject: RE: Licensing - variation of premises licence application received
Hello Carol,

| can confirm that the Fire autharity have no objectians or comments to make in respect of this application.
Kind regards

Dave Mitchelson

Subject: Licensing - variation of premises licence application raceived
Dear Sir/Madam

The following application has been received/accepted by Durham County Council and is attached.
The current licence is also attached.

1

Application Type - Application for a variation of Premises Licence

Applicant: - Francis Kearey

Premises — Chaplains, 17-21 Front Street, Consett

Date of Application - 3 August 2018 Last date for representations ~ 31 August 2018

Please note the last date for representations



APPENDIX 6 — STATEMENT OF LICENSING POLICY



DURHAM COUNTY COUNCIL STATEMENT QF LICENSING POLICY

7.0 The Prevention of Crime and Disorder

7.1 Licensed premises, especially those offering late night / early moming
entertainment, alcohol and refreshment may sometimes, if not properly managed,
become a source of public nuisance, generating crime and disorder problems.

7.2 As a matter of policy, the Licensing Authority will require every holder of a
premises licence, club premises certificate or temporary event nolice to be
responsible for minimising the impact of crime, disorder and anti-social behaviour by
their patrons both on and within the immediate vicinity of their premises, including for
example on the pavement, in a beer garden or in a smoking shelter.

7.3 The Licensing Authority recommends that all applicants demonstrate in their
Operating Schedules that suitable and sufficient measures, ranging from the design
and layout of the premises through to the daily operation of the business have been
identified and will be implemented and maintained with the intention of preventing
crime and disorder. Procedures to deal with drunken customers, violence and anti
social behaviour in and outside premises and the provision of closed circuit 14
television in certain premises should be considered by applicants, licensees and
evenl organisers when addressing this issue.

7.4 The Licensing Authority encourages Personal Licence holders to actively
participate in established “Pubwatch” schemes, where issues relating lo crime and
disorder can be addressed. The Licensing Authority support involvement in “Best Bar
None" initiative which enables premises to demonstrate good safe operating
procedures. Such schemes have been very successful in reducing the negative
impact of alcohol across a range of circumstances.

7.5 The Licensing Authority recognises and promotes effective and responsible
management of all licensed and authorised premises through competent and
efficient and regular instruction, recorded training, supervision of staff and the
adaption of good practice, such as ‘Challenge 25°,. These are considered to be
among the most important control measures for the achievement of all Licensing
Objectives. The Licensing Authority will take a positive view of anyone who invests in
appropriate training, and in particular nationally accredited qualifications tailored to
the Licensing sector. Training records should be kept available for inspection by all
enforcement agencies.

7.6 The application for premises licence must identify a Designated Premises
Supervisor (DPS) who must also hold a Personal Licence. The DPS does not have
to be present on the premises at all times when alcohol is being sold. However, the
DPS and Premises Licence Holder remain responsible for the premises at all times.
It is important that there is an accountable, responsible person present when alcohol
is being sold or supplied to ensure, for example, that alcohol is not sold to persons
who have had too much to drink, or to those under the age of 18 years.

7.7 Someone should always be present on premises or at an event during times
when licensable activities are taking place who can discuss any problems or issues



arising from the licensable activities offered on the premises with officers from

Licensing Authority and Police. The Licensing Authority considers it to be good

practice if the DPS or Premises Licence Holder is present in the licensed area of the

premises:

0 Between 22:00 hours and closing time, when the premises is one that regularly
opens after midnight for both regulated entertainment and the sale or supply of
alcohol for consumption on the premises.

O At all times when the premises is a “vertical drinking establishment” where little
or no seating is provided.

O At times where there is a substantial increase in customers i.e. for televised
major sporting events etc.

7.8 The Licensing Authority will only impose a maximum number of people that can
attend premises or an event where there is a clear and justifiable need in respect of
that particular premises or event. Any such decision will be based on the nature and
style of the operation. The Licensing Authority will consider information provided by
the applicant and any other body, in particular the Council's Building Control Section,
Environmental Health Section and the Durham and Darlington Fire and Rescue
Service before setting a maximum number. Applicants will be expecied to detail the
arrangements that would be put in place e.g. provision of door staff to ensure that
the permitted number of people attending the premises or event will not be
exceeded.

7.9 Whenever security operatives/door supervisors are employed at licensed
premises to carry out security functions they must be licensed by the Security
Industry Authority (SIA). If a licensee directly employs security operatives they will
need to be licensed by the SIA as a supervisor/manager.

7.10 The numbers of licensed door supervisors, both male and female, required at
any premises will be dependent upon the nature of the activities licensed and the
characteristics and capacity of the establishment and hours of trading.

7.11 In addition to the requirement of the Licensing Authority to promote the
Licensing Objectives, the Council also has a duty under Section 17 of the Crime and
Disorder Act 1998 to do all it reasonably can do to prevent crime and disorder in its
area and to consider crime and disorder in its decision making process.

7.12 Toughened/Safety Glass Policy: Licensed venues {hat provide the sale or
supply of alcohol for consumption on the premises should consider the introduction
of toughened/safety glass. This policy expectation applies to those premises that
would be considered as carrying a higher risk for potential crime and disorder. In
particular it is expected in premises considered to be high volume vertical drinking
establishments and those premises open beyond midnight in areas where there is a
high concentration of venues (but not premises in those areas that are viewed as low
risk in this context.

7.13 Drugs/Knives/Weapons: The Licensing Authority will expect licensees to take all
reasonable steps to prevent the presence of drugs on licensed premises and to take
appropriate steps to prevent drugs changing hands within the premises in order to



prevent tragedies as a result of drug misuse. The Licensing Authority will expect
licensees to be familiar with the Home Office Drug Strategy booklet entitled Safer
Clubbing (ISBN 1840827807) or other subsequent editions. The Licensing Authority
also expects that licence holders will also take steps to prevent the presence of
knives and other weapons on their premises and that a log be kept of all drug, knife
and weapon incidents. Licence holders should also consider arranging training for
their staff on drugs, knives and weapons and to have policies for dealing with the
possession of drugs, knives and weapons and the supply of drugs.

8.0 Public Safety

8.1 The Act covers a wide range of premises that require Licensing. Each of these
types of premises presents a mixture of risks, with many common to mosi premises,
and others unique to specific operations. It is essential that applicants acknowledge
these risks and that premises are constructed or adapted and operated to safeguard
occupants.

8.2 Applicants are advised to seek advice on such matters from the Council's
Occupational Safety and Health team, Health and safety Executive, Durham
Constabulary and the Durham and Darlington Fire and Rescue Service, and
incorporate any recommendations in their Operating Schedule before submitting
their applications.

O First Aid

O Public security

0 Event control

0 Polycarbonate Glass
0 Fire Safety

0 Electrical safety

0 Building safety

0 Transport

O Drink driving issues
O Occupancy levels

9.0 Prevention of Public Nuisance

9.1 Licensed premises, especially those operating late at night and in the early hours
of the moming, can cause a range of nuisancss impacting on people living, working
or sleeping in the vicinity of the premises.

9.2 The concems relate, amongst other things, to litter, light pollution, noxious
odours and noise nuisance resulting from music, human voices, ventilation
equipment and vehicles. The Licensing Authority will expect applicants to
demonstrate that suitable and sufficient measures have been identified, and will be
implemented and maintained, with the intention of preventing public nuisance
relevant to the individual style, location and characteristics of the premises and
events.



9.3 If an extemal structure or area is to be used by customers, whether for
consumption of alcohol or for smoking, the applicant will be expected to offer
measures designed to minimise its impact on local residents in respect of both public
nuisance and crime and disorder. These measures may include a restriction on
hours that areas / structures will be used, appropriate signage requesting customers
to consider local residents and monitoring of such areas by staff,

9.4 The placement of tables and chairs outside of licensed premises may give rise to
public nuisance including noise and litter. When tables and chairs are situated on the
public highway relevant consents will often be required. Enquiries for such consents
should be made to the Council's Highway's Section of the Regeneration and
Economic Development Department. In predominantly commercial areas such as
shopping centres the Licensing Authority, the use of tables and chairs outside may
be allowed however, the Council will normally expect them to be removed before the
premises close, and any resulting litter/ debris cleared away.

9.5 Applicants should give consideration to reducing potential noise nuisance by, for

example (this list is not exhaustive):

0 Assessment of likely noise levels in the premises.

O Assessment of likely noise ievels if outdoor drinking is allowed.

O The sound insulation the building would provide (e.g. double glazing, double doors
/ lobbies to entrances, windows.used for ventilation).

0 The dislance and direction to the nearest noise sensitive premises.

O Likely noise sources outside of the premises (e.g. emptying bottle bins, taxis,

unruly customers leaving the premises).

0 Dispersal of patrons — where necessary the Licensing Authority will expect a
dispersal policy for patrons at the end of the evening. The policy will specify such
issues as alterations to the style and volume of music played, public address
announcements and use of appropriate signage at exits.

O Ways to limit noise / disorder from patrons leaving the premises.

9.6 The extent to which the above matters will need to be addrassed will be
dependent on the nature of the area where the premises are situated, the type of
premises concerned, the licensable activities to be provided, operational procedures
and the needs of the local community.

9.7 Applicants are advised to seek advice from Durham County Councils
Environmental Health Team and incorporate any recommendations in their
Operating Schedule before submitling their applications.

9.8 Takeaways and fast-food outlets: The Licensing Authority expects takeaways
and late night refreshment premises to take reasonable steps in clearing litter from
outside their premises and along the pavement in either direction as necessary,
whilst the premises are open and at the end of the working day. These premises
should maintain clean, dirt or grease free frontages. Such premises should also
provide notices displayed advising customers of the location of bins and patrons
should use the bins any provided.



Appendix B. Framework Licensing Hours - recommended hours for the
operation of licensable activities (the sale of alcohol and the provision of late
night refreshment) for categories of licensed premises situated within the

County of Durham.
Category of Weekdays Weekends Bank Holidays
Premise (Sunday to (Friday night into
Thursday) Saturday
morning and
Saturday night
into Sunday
morning)
For premises 07.00 to 00.00 07.00 to 01.00 Good Friday Plus
licences and club 1 Hour
premises For all other bank
certificates holidays, an
authorising the additional hour be
sale or supply of added fo the
alcohol for terminal hour of
consumption on or the day preceding
off the premises the bank holiday
(i.e. if the Monday
is the bank
holiday, the
Sunday is normal
trading plus 1
hour).
For licences not 07.00 to 23.30 07.00 to 00.30 (Good Friday Plus
including the sale 1 Hour
or supply of For all other bank
alcohol holidays, an
additional hour be
added to the
terminal hour of
the day preceding
the bank holiday
(i.e. if the Monday
is the bank
holiday, the
Sunday is normal
frading plus 1
hour).
For licences not 07.00 to 00.00 07.00 to 01.00 Good Friday Plus
including the sale 1 Hour
or supply of For all other bank
alcohol holidays, an
(community additional hour be

added to the




centres, village
halls)

terminal hour of
the day preceding
the bank holiday

{i.e. if the Monday

is the bank
holiday, the
Sunday is nommal
trading plus 1
hour). -

For licences 01.00 02.00 Good Friday Plus

authorising late 1 Hour

night refreshment For all other bank

as the primary holidays, an

licensable activity additional hour be

(takeaways) added to the
terminal hour of
the day preceding

the bank holiday

(i.e. if the Monday
is the bank
holiday, the
Sunday is normal
trading plus 1
hour).




APPENDIX 7 — SECTION 182 GUIDANCE



Crime and disorder

2.1

2.2

2.3

24

2.5

2.6

Licensing authorities should look to the police as the main source of advice on crime
and disorder. They should also seek to involve the local Community Safety Parinership
(CSP).

In the exercise of their functions, licensing authorities should seek to co-operate with the
Security Industry Authority (*SIA") as far as possible and consider adding relevant
conditions to licences where appropriate. The SIA also plays an important role in
preventing crime and disorder by ensuring that door supervisors are properly licensed
and, in partnership with police and other agencies, that security companies are not being
used as fronts for serious and organised criminal activity. This may include making
specific enquiries or visiting premises through intelligence led operations in conjunction
with the police, local authorities and other partner agencies. Similarly, the provision of
requirements for door supervision may be appropriate to ensure that people who are
drunk, drug dealers or people carrying firearms do not enter the premises and ensuring
that the police are kept informed.

Conditions should be targeted on deterrence and preventing crime and disorder
including the prevention of illegal working in licensed premises (see paragraph 10.10).
For example, where there is good reason to suppose that disorder may take place, the
presence of closed-circuit television (CCTV) cameras both inside and immediately
outside the premises can actively deter disorder, nuisance, anti-social behaviour and
crime generally. Some licence holders may wish to have cameras on their premises for
the prevention of crime directed against the business itself, its staff, or its customers.
But any condition may require a broader approach, and it may be appropriale to ensure
that the precise location of cameras is set out on plans to ensure that certain areas are
properly covered and there is no subsequent dispute over the terms of the condition.

The inclusion of radio links and ring-round phone systems should be considered an
appropriate condition for public houses, bars and nightclubs operating in city and town
centre leisure areas with a high density of licensed premises. These systems allow
managers of licensed premises to communicate instantly with the police and facilitate a
rapid response to any disorder which may be endangering the customers and staff on
the premises.

Conditions relating to the management competency of designated premises supervisors
should not normally be attached to premises licences. It will normally be the
responsibility of the premises licence holder as an employer, and not the licensing
authority, to ensure that the managers appointed at the premises are competent and
appropriately trained. The designated premises supervisor is the key person who wili
usually be responsible for the day to day management of the premises by the premises
licence holder, including the prevention of disorder. A condition of this kind may only be
justified as appropriate in rare circumstances where it can be demonstrated that, in the
circumstances associated with particular premises, poor management competency
could give rise to issues of crime and disorder and public safety.

The prevention of crime includes the prevention of immigration crime including the

orevention of illegal working in licensed premises. Licensing authorities should work with
ome Office Immigration Enforcement, as well as the police, in respect of these matters.

Licence conditions that are considered appropriate for the prevention of illegal working in



licensed premises might include requiring a premises licence holder to undertake right to
work checks on all staff employed at the licensed premises or requiring that a copy of
any document checked as part of a right to work check are retained at the licensed
premises.

- Public safety

27

2.8

29

Licence holders have a responsibility to ensure the safety of those using their premises,
as a part of their duties under the 2003 Act. This concems the safety of people using the
relevant premises rather than public health which is addressed in other legislation.
Physical safety includes the prevention of accidents and injuries and other immediate
harms that can result from alcohol consumption such as unconsciousness or alcohol
poisoning. Conditions relating to public safety may also promote the crime and disorder
objective as noted above. There will of course be occasions when a public safety
condition could incidentally benefit a person’s health more generally, but it should not be
the purpose of the condition as this would be outside the licensing authority's powers
{be ultra vires) under the 2003 Act. Conditions should not be imposed on a premises
licence or club premises certificate which relate to cleanliness or hygiene.

A number of matters should be considered in relation to public safety. These may
include:

* Fire safety;
* Ensuring appropriate access for emergency services such as ambulances;

* Good communication with local authorities and emergency services, for example
communications networks with the police and signing up for local incident alerts (see
paragraph 2.4 above);

* Ensuring the presence of trained first aiders on the premises and appropriate first aid
kits;

* Ensuring the safety of people when leaving the premises (for example, through the
provision of information on late-night transportation);

* Ensuring appropriate and frequent waste disposal, particularly of glass bottles;

* Ensuring appropriate limits on the maximum capacity of the premises (see
paragraphs 2.12-2.13, and Chapter 10; and

* Considering the use of CCTV in and around the premises (as noted in paragraph 2.3
above, this may also assist with promoting the crime and disorder objective).

* The measures that are appropriate to promote public safety will vary between premises

and the matters listed above may not apply in all cases. As set out in Chapter 8 (8.38-
8.46), applicants should consider when making their application which steps it is
appropriate to take to promote the public safety objective and demonstrate how they
achieve that.



Ensuring safe departure of those using the premises

210

Licence holders should make provision to ensure that premises users safely leave their
premises. Measures that may assist include:

* Providing information on the premises of local taxi companies who can provide safe
transportation home; and

 Ensuring adequate lighting outside the premises, particularly on paths |eading to and
from the premises and in car parks. '

Maintenance and repair

211

Where there is a requirement in other legislation for premises open to the public or for
employers to possess certificates attesting to the safety or satisfactory nature of certain
equipment or fixtures on the premises, it would be inappropriate for a licensing condition
to require possession of such a certificate. However, it would be permissible to require
as a condition of a licence or certificate, if appropriate, checks on this equipment to be
conducted at specified intervals and for evidence of these checks to be retained by the
premises licence holder or club provided this does not duplicate or gold-plate a
requirement in other legislation. Similarly, it would be permissible for licensing
authorities, if they receive relevant representations from responsible authorities or any
other persons, to attach conditions which require equipment of particular standards to
be maintained on the premises. Responsible authorities — such as health and safety
authorities — should therefore make their expectations clear in this respect to enable
prospective licence holders or clubs to prepare effective operating schedules and club
operating schedules.

Safe capacities

212

2.13

“Safe capacities” should only be imposed where appropriate for the promotion of public
safety or the prevention of disorder on the relevant premises. For example, if a capacity
has been imposed through other legislation, it would be inappropriate to reproduce it in
a premises licence. Indeed, it would also be wrong to lay down conditions which conflict
with other legal requirements. However, if no safe capacity has been imposed through
other legislation, a responsible authority may consider it appropriate for a new capacity
to be attached to the premises which would apply at any material time when the
licensable activities are taking place and make representations to that effect. For
example, in certain circumstances, capacity limits may be appropriate in preventing
disorder, as overcrowded venues can increase the risks of crowds becoming frustrated
and hostile.

The permitted capacity is a limit on the number of persons who may be on the premises
at any time, following a recommendation by the relevant fire and rescue authority under
the Requlatory Reform (Fire Safety} Order 2005. For any application for a premises
licence or club premises certificate for premises without an existing permitted capacity
where the applicant wishes to take advantage of the special provisions set out in section
177 of the 2003 Act', the applicant should conduct their own risk assessment as to the
appropriate capacity of the premises. They should send their recommendation to the fire
and rescue authority which will consider it and decide what the “permitted capacity” of

' § 177 of the 2003 Act now only applies lo pedormances of dance.



2.14

those premises should be,

Public safety may include the safety of performers appearing at any premises, but
does not extend to the prevention of injury from participation in a boxing or
wrestling entertainment.

Public nuisance

2.15

2.16

The 2003 Act enables licensing authorities and responsible authorities, through
representations, to consider what constitutes public nuisance and what is appropriate to
prevent it in terms of conditions attached to specific premises licences and club
premises certificates. It is therefore important that in considering the promotion of this
licensing objective, licensing authorities and responsible authorities focus on the effect
of the licensable activities at the specific premises on persons living and working
(including those carrying on business) in the area around the premises which may be
disproportionate and unreasonable. The issues will mainly concern noise nuisance, light
pollution, noxious smells and litter.

Public nuisance is given a statutory meaning in many pieces of legislation. It is however
not narrowly defined in the 2003 Act and retains its broad common law meaning. It may
include in appropriate circumstances the reduction of the living and working amenity and
environment of ather persons living and working in the area of the licensed premises.
Public nuisance may also arise as a result of the adverse effects of artificial light, dust,
odour and insects or where its effect is prejudicial to health.

2.17 Conditions relating to noise nuisance will usually concern steps appropriate to control the

2.18

levels of noise emanating from premises. This might be achieved by a simple measure
such as ensuring that doors and windows are kept closed after a particular time, or
persons are nof permitted in garden areas of the premises after a certain time. More
sophisticated measures like the installation of acoustic curtains or rubber speaker
mounts to mitigate sound escape from the premises may be appropriate. However,
conditions in relation to live or recorded music may not be enforceable in circumstances
where the entertainment activity itself is not licensable (see chapter 16). Any conditions
appropriate to promote the prevention of public nuisance should be tailored to the type,
nature and characteristics of the specific premises and its licensable activities. Licensing
authorities should avoid inappropriate or disproportionate measures that could deter
events that are valuable to the community, such as live music. Noise limiters, for
example, are expensive to purchase and install and are likely to be a considerable
burden for smaller venues.

As with all conditions, those relating to noise nuisance may not be appropriate in certain
circumstances where provisions in other legislation adequately protect those living in the
area of the premises. But as stated earlier in this Guidance, the approach of licensing
authorities and responsible authorities should be one of prevention and when their
powers are engaged, licensing authorities should be aware of the fact that other -
legislation may not adequately cover concems raised in relevant representations and
additional conditions may be appropriate.



219  Where applications have given rise to representations, any appropriate conditions
should normally focus on the most sensitive periods. For example, the most sensitive
period for people being disturbed by unreasonably loud music is at night and into the
early morning when residents in adjacent properties may be attempting to go to sleep
or are sleeping. This is why thera is still a need for a licence for performances of live
music between 11 pm and 8 am. In certain circumstances, conditions relating to
noise emanating from the premises may also be appropriate to address any
disturbance anticipated as customers enter and leave.

2.20 Measures 1o control light pollution will also require careful thought. Bright lighting
outside premises which is considered appropriate to prevent crime and disorder may
itself give rise to light pollution for some neighbours. Applicants, licensing authorities
and responsible authonties will need to balance these issues.

221 Beyond the immediate area surrounding the premises, these are matters for the
personal responsibility of individuals under the law. An individual who engages in anti-
social behaviour is accountable in their own right. However, it would be perfectly
reasonable for a licensing authority to impose a condition, following relevant
representations, that requires the licence holder or club to place signs at the exits from
the building encouraging patrons to be quiet until they leave the area, or that, if they
wish to smoke, to do so at designated places on the premises instead of outside, and to
respect the rights of people living nearby to a peacefu! night.



